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ARGUMENT

I. Introduction

In the opening brief, Appellant R. Lewis Chapman (“Bob”)!
established six errors by the trial court that each independently
require reversal of the Civil Harassment Restraining Order
(“CHRO”):

1. The failure of Respondent Daniel Dunbar (“Dan”) to
warn Bob that any one or all of Bob’s six emails sent
over three years were unwelcome and that Dan was an
unwilling recipient of Bob’s emails. The absence of Dan’s
warning coupled with Dan’s only written reply, a
positive message congratulating Bob on the birth of his
daughter, precluded the issuance of a CHRO;

2. The trial court applied incorrect legal standards for a
CHRO by relieving Dan of the obligation to prove he
actually suffered substantial emotional distress;

3. The evidence that Dan relies on to prove that either he
or Cynthia Dunbar (“Cindy”) suffered actual and
substantial emotional distress — even when viewed in
the most favorable light towards Dan — was not

reasonable under an objective standard;

1 As was the case in the opening brief, first names are used to
avoid confusion regarding multiple parties and witnesses with
the same surname. No disrespect is intended.

10



4. There was no substantial evidence that either Dan or
Cindy suffered actual emotional distress;

5. Bob’s legitimate purpose for sending the six emails to
Dan removes those emails from the ambit of a CHRO;
and

6. The CHRO constitutes an illegal prior restraint in

violation of the First Amendment.

The Respondent’s Brief provides no convincing rebuttal.
Instead, Dan offers three arguments that do not squarely address
Bob’s:

1. The unsubstantiated argument that Bob is a cyberbully

who extorts and blackmails people;?2

2. The factual findings necessary for a CHRO were

supported by substantial evidence;

3. The trial court’s oral comments from the bench do not

expand the scope of the CHRO and, therefore, Bob’s
First Amendment arguments may be ignored.

For the reasons summarized below, Dan’s arguments lack

merit and the CHRO should be vacated.

2RB 17.
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A. The Court Should Focus on the Actual Evidence
Presented Below and the Express and Implied
Findings Made by the Trial Court and Ignore Dan’s
Unsubstantiated Labels on that Evidence
The Respondent’s Brief characterizes Bob as a

“cyberbully,” who “harassed neighbors” through “blackmail” and
“extortion.” (RB 17.) The Respondent’s Brief refers to Bob as a

[Clyberbully who enjoys the perverted sense of power
that comes with exploiting a neighbor’s perceived
vulnerabilities.

(RB 57.)

While Bob admittedly did not prevail below, there were no
express or implied findings that Bob was a “cyberbully” who
committed “blackmail” or “extortion.” To the contrary, the trial
court observed that when Bob was protecting his wife and
daughter from Cindy, Bob was not a “bad person.” (RT 90, li. 16-
17.) The trial court noted that Bob and his wife Jennifer
Chapman (“Jennifer”) “seem like good people.” (RT 101, 1i. 13-15.)
The trial court also stated:

People come into neighborhoods. Sometimes neighbors
will get along, sometimes they don’t. Doesn’t make
them bad people. Just means sometimes you’re just
not on the same page.

(RT 100, li. 22-25.)

12



The trial court’s express findings that Bob and Jennifer are
“nice” and “good people” who were simply “not on the same page”
as Dan and Cindy contradicts the harsh labels used in Dan’s
Respondent’s Brief.

Beyond the name calling, Dan’s descriptions of Bob’s
conduct towards Dan as extortion or blackmail is also
unsupported by the record:

Extortion is the obtaining of property or other
consideration from another, with his or her consent, or
the obtaining of an official act of a public officer,
induced by a wrongful use of force or fear, or under
color of official right.

(Pen. Code, § 518.)

Dan’s accusations that Bob extorted anyone has no basis in
the appellate record. No neighbors — beyond Jennifer, Bob, Dan
and Cindy — testified at the hearing. There was no testimony
provided by anyone about extortion or its synonym, blackmail.

No evidence was offered or hinted at below that any
property, consideration or official act of a public officer was
sought or obtained by Bob in this case or any other time in Bob’s
life. Nor was there any testimony below that anyone blackmailed
anyone else. It is true that Bob wished for him, his wife and his
young daughter to be left alone and Bob asked Dan six times over
three years to influence Cindy to leave Bob, his wife and his

young daughter alone. (CT 37-46.) Those six requests do not

13



constitute or resemble extortion or blackmail. Bob sought to
“coexist quietly with no [family] overlap whatsoever....” (CT 39.)
Dan shared Bob’s goal as evidenced by the fact that on May 5,
2016, Dan and Bob spoke on the telephone and Dan promised
Bob that Dan would intercede on Bob’s behalf to achieve no
contact between Cindy and Bob’s family. (CT 40-41.) On May 5,
2016, Dan “committed to take actions to cause [Cindy] to cease
interaction” with Bob, Jennifer and their young daughter. (CT
41.) Bob’s request and Dan’s acquiescence to Bob’s request does
not constitute “blackmail” or “extortion.” It constitutes two
neighbors, previously friends of seven years, trying to informally
resolve a dispute. (CT 43.)

The Respondent Brief does not quote verbatim the entirety
of any of the emails Bob sent to Dan. Dan’s decision not to quote
Bob’s emails verbatim? is understandable because the actual text
of Bob’s emails undercuts Dan’s harsh labels used to describe
them. Below is the entire text of one of the six “blackmail” emails

that Bob the “cyberbully” sent to Dan on February 3, 2015 to

3 For the Court’s ease of references, images of the complete
emails as presented to the trial court are excerpted from the
Clerk’s Transcript and included in the appendix at the end of this
brief pursuant to California Rules of Court, Rule 8.204,
subdivision (d). They are also quoted verbatim in this brief.

14



“extort” Dan. Bob’s email was sent in reply to Dan congratulating
Bob on the birth of Bob’s daughter, Trinity:

Thanks, Dan. Trinity 1s beyond my highest hopes and
expectations. I am a lucky man to have these two girls
in my life.

I am sorry to have to be so formal with you regarding
your wife (in addition to having no longer a friendship
with you). Cindy truly is an unpredictable risk that I
just cannot allow to play any part, however small, in
my family’s life. I appreciate all you can do to eliminate
her apparent desire to engage us in any way.

(CT 41.)

The foregoing email is best described as “neighborly” and
not extortion, blackmail or bullying. In a similar fashion, Dan
accuses Bob of sending a vituperative email to Dan on July 4,
2014. (RB 26.) “Vituperative” means “uttering or given to
censure: containing or characterized by verbal abuse.”* The email
to Dan (the first of the emails to Dan giving rise to the CHRO)
stated:

Out of respect for you, I am forwarding this E-mail to
you and (outside Jenn) only to you. You should be
aware of the self-restraint I have exhibited for years
now, but can no longer tolerate.

4 See Merriam-Webster’s Online Dictionary (2019)
<https://www.merriam-webster.com/dictionary/vituperative> [as
of Jan. 3, 2019].
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I have little doubt that matrimonial ties are stronger
than any I could have built with you over the past
seven years. As such, I understand if we no longer
interact beyond the occasional wave and smile;
Though not my preference, I cannot imagine the pain
and suffering. you would endure should you be deemed
to be friends with “the enemy.”

Sorry, my friend, but Feller's comments were the final
straw. There is only so much pity and understanding
one man can have.

(CT 43.)

There is nothing vituperative or abusive about the
foregoing email. Bob was lamenting the loss of his seven-year
friendship with Dan. (CT 43.)

While Bob is cognizant of the deferential standard of review
on appeal as to the trial court’s findings of fact, the tone and
content of these and Bob’s other emails is directly relevant to this
Court’s de novo review of whether Bob’s emails to Dan would
cause a reasonable person to suffer emotional distress. (Schild v.
Rubin (1991) 232 Cal.App.3d 755, 763 (“Schild.”) Bob urges the
Court to consider the tone and content of the emails themselves

and reject Dan’s misleading labels.
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B. CHRO’s May Not Lawfully Issue When the Listener
has Never Warned the Speaker that the He or She is
an Unwilling Recipient of the Speech
A CHRO may not issue to restrict speech when the speaker
has never been warned or advised by the recipient that speech is
unwelcome. (Smith v. Silvey (1983) 149 Cal.App.3d 400, 406—407
(“*Smith”).) A warning by the listener is a constitutional
prerequisite to a governmental restriction on speech whether
that restriction takes the form of a CHRO or a widely-applicable
ordinance. (Smith, 507; Van Nuys Pub. Co. v. City of Thousand
Oaks (1971) 5 Cal.3d 817, 819 (“Van Nuys Pub”).) As set forth in
the opening brief, Dan’s failure to voice any objection to receiving
six emails from Bob is fatal to Dan’s defense of the CHRO. (AOB
53-54.)

In Smith, a CHRO was issued to forbid a former resident of
a mobilehome park from communicating with his former
neighbors. In Smith, as was the case here, none of the neighbors
testified that they did not want to receive the communications. In
Smith, the absence of any warning or indication that the
neighbors were unwilling to be contacted was dispositive:

no governmentally imposed restriction should occur
until after the caller has been warned by the
householder that the latter does not want to be
disturbed.

(Smith at 407.)

17



The CHRO was overturned in Smith based on the
constitutional principle that speakers have a First Amendment
right to contact and convince “uncommitted” listeners. (Smith at
407.) The law distinguishes between unwilling recipients and
those who have stated no preference, the “uncommitted.” (Smith
at 407.) Here, not one of Bob and Dan’s neighbors testified that
Bob’s emails were unwelcome. Nor did Dan testify that he had
warned or informed Bob that his six emails were unwelcome. To
the contrary, Dan left friendly messages for Bob congratulating
Bob on his new baby, utilizing Bob’s childhood nickname and
even speaking on the phone a year before the CHRO issued to
agree to take steps to prevent Cindy from contacting Bob, his wife
or his young daughter.? Cindy received only one email from Bob
on July 4, 2014; moreover, that email was a direct, immediate
response to Cindy’s contact-initiating email inquiry to Bob in
July 2014 asking for Bob to reply: “hey everything good?” (CT 45-
46.) As Cindy testified at the hearing below, Bob never initiated

contact with Cindy by email, phone or face to face after July 4,

5 In response to one request by Bob to restrain Cindy, Dan e-
mailed Bob: “congrats on baby.” (CT 41.) In one voicemail
message from Dan to Bob on May 27, 2017, Dan referred to Bob
as “Bobby,” a nickname used only by Bob’s closest friends. (CT
80.) In May 2016, Dan and Bob spoke on the phone and Dan
agreed to intercede to prevent Cindy from “interacting” with the
Chapman family. (CT 41.)
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2014. (RT 67-68.) Not only did Cindy not issue any objection to
Bob regarding contact, but she initiated all contact with Bob and
Jennifer throughout this entire conflict. (RT 67-68.)

The sole testimony on the issue of whether Bob ever
learned that his emails were not welcome was Cindy’s statement
that she told Bob that she did not want Bob in the future to ever
forward the unflattering Nursing Board documents to any of
Bob’s neighbors. (RT 59.) Under the First Amendment’s analysis
of “unwilling” versus “uncommitted” listeners in Smith, Cindy’s
desire to prevent neighbors from hearing criticism about Cindy
was not relevant. (Smith at 407.) Cindy’s wishes did not strip Bob
of his First Amendment right to defend his reputation in the
neighborhood, to win over the “uncommitted” listeners in his
neighborhood and to share the true facts about Cindy. (Smith at
407.) After all, Cindy had a history of drug use, Cindy had been
convicted of a felony and Cindy had been declared a public safety
risk.® Bob did not want his wife and young daughter to be
contacted by Cindy. (CT 37-46.) Cindy ignored Bob’s wishes and
continued to contact Bob, Jennifer and their daughter. (CT 37-46;
RT 29-34.) When Cindy initiated these contacts with the

6 AUG 2, Y 19 [finding that on September 29, 2010, the Board’s
Registered Nursing Diversion Program determined Cindy to “be a
public safety risk;”] AUG 3, 9 7 [Admitting the truth of all
Nursing Board’s allegations against Cindy].)

19



Chapman family, Bob never surrendered his First Amendment
right to inform his neighbors about Cindy’s past and the true
facts pertaining to the dispute between the Chapman and
Dunbar families. (Smith at 407; Van Nuys Pub. at 819.) Cindy’s
desire to keep those facts from being learned by anyone is
understandable. But Cindy’s desire for secrecy does not trump
Bob’s First Amendment right to speak with his neighbors. (Smith
at 407; Van Nuys Pub. at 819.)

C. The Dispute Between the Chapman Family and
Dunbar Family Resembles the Basketball Noise
Dispute in Schild More Than the Suicidal Stalking
Patient in Ensworth
The CHRO issued below cannot stand because Code of Civil

Procedure, section 527.6 (“Section 527.6”) was not intended to
resolve the situation presented here: one neighbor sending
another neighbor six emails (without objection by Dan) over a
three-year period. The six emails sent by Bob between July 2014
and June 2017 are akin to the bouncing basketball dispute found
insufficient as a matter of law to inflict emotional distress on a
reasonable person or to warrant a CHRO in Schild. The six
emalils are not remotely analogous to the dangerous stalker in
Ensworth v. Mullvain (1990) 224 Cal.App.3d 1105, 1111 where a

psychologist obtained a CHRO in response to unavoidable close
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contact by a former patient who physically stalked the
psychologist, followed, spied on and telephoned the psychologist
and threatened to commit suicide in the presence of the
psychologist. And while the psychologist in Ensworth was
relieved of the evidentiary burden of providing direct testimony of
emotional distress, that result was appropriate in the extreme
facts of that case: given the obvious and probable consequences of
having a former patient follow you, telephone you, spy on you and
threaten to commit suicide in front of you. It was predictable (and
warranted) in Ensworth, under those extreme facts with an
actual stalker that could not be avoided, to relieve the petitioner
from having to testify as to an obvious fact: the psychologist
suffered emotional distress. Any person (reasonable or not) would
suffer emotional distress under the extreme circumstances in
Ensworth because contact with that patient was unavoidable and
undesirable: that is what a stalker does.

On the other hand, as a matter of law, emotional distress is
not such an obvious and probable consequence of receiving six
emalils over a three-year period such that the trial court here
could relieve Dan of the burden of proof mandated by statute of

both “actual” and “reasonable” emotional distress. (§ 527.6,

subd.(b)(3).)
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The statement by the trial court that no direct testimony?
from Dan was needed on the subject of emotional distress is at
odds with the plain language of Section 527.6 and Ensworth. In
Ensworth, it was undisputed during the hearing that the former
patient had followed his former psychologist. The former patient
had spied on his former psychologist. The former patient had
called his former psychologist. The former patient had written to
his former psychologist. And, perhaps the most notable fact, the
former patient had threatened to come to the psychologist’s office
to commit suicide in front of the psychologist. (Ensworth at 1110-
11.)

In light of that uncontradicted testimony, the Court of
Appeal in Ensworth predictably held that also requiring direct
testimony that the psychologist suffered distress would have been
cumulative to other evidence in the record that was undisputed
and already received. (Id. at 1111.) In contrast to Ensworth, here
there was no stalking. There was no following. There was no

spying. There were no threats of suicide. Here, there were six

7 'The trial court stated during the CHRO hearing below:

I don’t need, at least in my opinion, a quote, direct
statement that he has suffered emotional distress. I do
think that this threat, a constant chain of e-mails being
broadcast against his wife, can’t be allowed.

(RT 93.)
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emalils sent to Dan over a three-year period as to Dan. And as to
Cindy there were no calls, no emails and no efforts by Bob to
initiate contact with Cindy for that same three-year period. (RT
67.) Based on that evidence, the trial court improperly relieved
Dan of his burden of demonstrating that he actually suffered

emotional distress.

D. The Dispute Between the Chapman Family and
Dunbar Family Resembles the Basketball Bouncing
Noise Dispute in Schild More Than the Violent
Animal Rights Protestors who Doxxed Employees of
an Animal Testing Facility, Damaged Employees’
Homes and Property, Beat Employees, and
Threatened to Injure and Murder Employees in
Huntingdon
Dan relies on Huntingdon Life Sciences, Inc. v. Stop

Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th
1228, 1240 (“Huntingdon”) for the proposition that “harassing
speech is not constitutionally protected speech.” (RB 83.) Dan
correctly states the law, but the facts established below — even
when viewed in the most generous light to Dan — are not
remotely close to the facts in Huntingdon. There, the enjoined
animal rights protestors had caused actual property damage,

actually inflicted personal injuries and had made threats to
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murder employees of companies involved in animal lab testing.
Huntingdon 1s a case concerning whether the evidence was
sufficient to establish a “credible threat of violence” within the
meaning of Section 527.6 and the “true threats” jurisprudence for
exceptions to the First Amendment. Unlike this dispute or the
Schild case, it was the restrained parties’ threats of violence to
the petitioner that were the dispositive facts that resulted in the
issuance and affirming a CHRO. Hence, Huntingdon is of little
use here when the trial court concluded there was no credible
threat of violence by Bob.

In Huntingdon, Claire MacDonald, an employee of a San
Diego animal testing facility sought a Section 527.6 CHRO
against animal rights protestors. The trial court issued the
CHRO on the basis of a credible threat of violence. On appeal,
MacDonald’s CHRO was affirmed. The extreme and undisputed
conduct by the protesters included the following actions taken
towards MacDonald within one thirty-day period:

e Dumping red paint on her home driveway;

e Puncturing three of her husband’s car tires;

e Spray painting “HLS Scum” on her garage;

e Three protesters appearing on MacDonald’s home
doorstep one early morning dressed in dark clothing,
setting off a siren and shouting through a megaphone

that MacDonald “is a murderer.”;
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e Publicizing MacDonald’s home address on the
Internet;

e Publishing on the Internet a Statement to
MacDonald’s neighbors: “We are sorry you live near
such a scumbag. We know she is an embarrassment
to the neighborhood. We certainly understand if you
would like to join us in encouraging [her] to move.
Puppy killer leave town!”;

e Over fifteen protestors appearing outside
MacDonald’s home holding candles and signs reading
“puppy killers” and displaying graphic photos;

e One protestor threw a beer bottle at MacDonald’s
neighbor’s home in response to a neighbor’s inquiry
about the reason for the protest; and

e Distributing online statements and flyers accusing
MacDonald of being a “vicious animal abuser” and
taunting her that “what’s it going to take for you to

quit” the animal testing facility.

(Huntingdon at 1240-42.)

The foregoing acts and statements prompted MacDonald to
seek a CHRO against the protesters. The protestors filed an anti-
SLAPP motion. In assessing whether MacDonald had proven a

reasonable probability of prevailing on her claims, the
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Huntingdon appellate court found that the actions and
statements directed at MacDonald constituted a credible threat of
violence. (Id. at 1252.)

In reaching this conclusion, the trial and appellate courts
considered also the international actions by the protest group
defendant:

e In October 2002, protesters were deposed in another
case and the protestor representative conceded that
protestors target employees of animal testing
companies;

e The protestors display employee names and home
addresses of the protest targets;

e The protestors develop campaigns against employees
targeted for action including: regular phone and
email blockades, black faxes, demonstrations and
disruptions inside and outside offices, civil
disobedience, home demonstrations and publicity
stunts;

e The protestors’ website described a recent protestor
attack in England when protestors beat an employee
of Huntingdon Life Science and sprayed caustic
liquid in the employee’s face. The protestors’ website

cited an article with approval and stated “inducing
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human terror pales by comparison to what animals
feel” during research;

The protestors’ website, published with approval,
tactics of physical violence and threats of physical
violence used successfully against Huntingdon Life
Sciences in the past. The list of suggested tactics
included chaining gates, blocking access with old
cars, spraying cleaning fluid in eyes, smashing
windows of employee homes when employees are
home, sledgehammer attacks on cars, firebombing
cars in driveway, firebombing sheds and garages,
making false bomb calls requiring evacuations,
threatening phone calls and letters threatening to
kill or injure employees, their spouses and/or their
children; and

The protest group had targeted a New York
Huntingdon employee in July 2002. That employee
received calls at home including one call stating
“murder, how can you live with yourself.” In October
2002, protestors showed up at his home. The
protestors’ website published the employee’s home
address. In November 2002, that employee’s home

and car were vandalized with rocks, paint and
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graffiti. All four sides of his home were painted with

slogans like “Pup killer” and “quit now.”

(Huntingdon at 1252-55.)

MacDonald declared in her CHRO petition that she was
aware of the foregoing and the car bombings and beatings in
England and feared for her physical safety. (Id. at 1255.) In this
context, it was no surprise that the Huntingdon court found that
the evidence of a credible threat of violence was sufficient on
appeal. (Id. at 1253.) With respect to the First Amendment, the
Huntingdon court surveyed the law of “true threats” and easily
concluded that the protestors threatened actual violence and,
therefore, the First Amendment did not prohibit a CHRO. (Id.
1250-51.) Because this case does not involve any credible threats
of violence, the “true threat” exception to the First Amendment

described in Huntingdon does not apply here.

E. The CHRO is an Invalid Prior Restraint as
Evidenced by the Pending Criminal Prosecution
based on Bob’s Communication with a Third Party
that was “Demeaning” about the Dunbars
If Bob speaks with his “neighbors” about the Dunbars in a

way that the Dunbars (or the District Attorney’s office) later finds

“demeaning,” Bob faces criminal charges for violating the CHRO.

28



If Bob wants to email a third party a copy of Cindy’s Nursing
Board records reciting her history of drug use, the only way Bob
could do so without Bob facing criminal charges, per Dan, is if
Bob is “careful.”8 Prior to the 1ssuance of the CHRO, Bob had the
ability to communicate with his neighbors about the declared
safety risk Cindy presented. (Smith, 407; Van Nuys Pub. 819.)
The trial court took Bob’s First Amendment right away with the
threat of criminal charges.

This threat of criminal charges is not hypothetical. Bob
currently faces criminal charges for violating the CHRO as
expanded orally from the bench by the trial court. Concurrent
with the filing of this brief, Bob has asked the Court to take

judicial notice and augment the record® with the Los Angeles

8 Dan is dismissive of Bob’s prior restraint argument. Dan states
Bob can say or do virtually whatever he pleases about the
Dunbars so long as Bob is “careful.” (RB 93.) This admonition to
be “careful” provides no actual guidance to Bob and reinforces the

vagueness problem with the CHRO. See Part IV(E), below.

9 Judicial notice of this document is necessary and relevant to
this appeal as Dan has argued in his Respondent’s Brief that
Bob’s appellate counsel has intentionally misrepresented to this
Court the allegations of the criminal complaint pending against
Bob and Bob’s attorney should be sanctioned for such conduct.
(RB at 88; Motion to Strike AOB and for Sanctions, at 17-18.)
Bob’s appellate counsel is accused of violations of the Rules of
Professional Conduct by deliberately misleading this Court into
thinking that the pending (continued on next page)
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District Attorney’s November 5, 2018 brief filed in the Los
Angeles Superior Court in opposition to Bob’s Trombettal?
motion.

In that brief, the District Attorney confirms that Bob is
being prosecuted in Count 5 of the criminal complaint for
1) disparaging Cindy to Brian Cochran, a “lead” of the social
media website, NextDoor; and 2) forwarding court documents
about Cindy to that lead, Mr. Cochran. (AUG 31, Ins. 12-16.) The
District Attorney argues in that November 5, 2018 brief that Bob
contacting a third party violated the order “despite being
cautioned by Judge Tanaka about that conduct.” (AUG 31, Ins.
14-15.] While Dan argues in his Respondent’s Brief that the trial
court’s comments from the bench at the CHRO hearing are
irrelevant and do not expand the scope of the CHRO, the Los
Angeles District Attorney has used the written CHRO together
with the trial court’s comments from the bench to prosecute Bob.

(AUG 30-36.) The District Attorney’s position on Count 5 of the

criminal charges against Bob are based on Bob contacting a
NextDoor.com lead. The November 5, 2018 Trombetta brief by the
District Attorney exonerates Bob’s appellate counsel on this
point. The Court was not misled and Dan’s accusations to the
contrary are without merit.

10 California v. Trombetta (1984) 467 U.S. 479, 488-89
[authorizing criminal defendant to move for sanctions when
prosecution fails to preserve exculpatory evidence].
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criminal complaint underscores the need for this Court’s action to
confirm the invalidity of the CHRO as an unlawful prior
restraint. In every appeal, the appellant must demonstrate
prejudice from the trial court’s error. (Willhide-Michiulis v.
Mammoth Mountain Ski Area, LLC (2018) 25 Cal.App.5th 344,
368.) The District Attorney’s prosecution of Count 5 of the
criminal complaint constitutes prejudice to Chapman from the

continued viability of the CHRO.

F. The Misstatements of Fact in the Respondent’s Brief
Render Many of the Factual and Legal Assertions in
the Respondent’s Brief Suspect
Dan obtained a TRO against Bob by submitting the

declaration of Cindy that Bob threatened the violent act of
putting Cindy in a wheelchair. (CT 48 93.) That threat was
discredited when an audio recording of the conversation between
Bob and Cindy was played to the trial court and the trial court
found no credible threat of violence. (RT 91.) Dan also obtained
the TRO against Bob by submitting a declaration from Cindy
that: Bob “continually verbally abused me during the last three
years.” (CT 48, 1i. 17-20.) That statement was also discredited at
the CHRO hearing below when Cindy testified that Bob had not
emailed, telephoned, physically approached or initiated verbal

contact with Cindy. (RT 67.) In fact, during those last “three
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years,” Bob had only one verbal interaction with Cindy, on May
31, 2017 when Cindy determined to walk 300 feet from her
property to Bob gardening on the ground by himself in front of
his house. (RT 64, 67.) In the only prior instance during those
three years when Cindy determined to attempt verbal interaction
with Cindy, Bob had fled with his wife Jennifer from Cindy into
Bob’s garage after Cindy entered Bob’s property in order to
confront him. (RT 23-24, 59-60.)

Dan’s TRO papers also indicated that he should not have to
pay a filing fee because Dan claimed that Bob “used or
threatened to use violence against me, has stalked me, or has
acted or spoken in some other way that makes me reasonably
fear violence.” (CT 33, § 13(a).) But at the CHRO hearing, there
was no evidence, hint or suggestion that Bob ever threatened
Dan, stalked Dan or spoke in a way that caused Dan to fear
violence from Bob.

The Respondent’s Brief follows the same pattern as the
TRO papers and contains numerous misstatements of fact. (See
Part VII below.) For example, the Respondent’s Brief argues that
the trial court made a finding that Cindy did not defame Bob.
(RB 18.) The trial court stated, “this is not a lawsuit for
defamation.” (RT 42, li. 26-27.) No findings were made about
defamation. The Respondent’s Brief states that the trial court

made a finding that Bob’s conduct had no “legitimate purpose.”
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(RB 20.) However, the trial court never made such a finding.
Dan’s citation to the record!! contains no reference to such a
“finding.” From this matter’s inception — the supposed threat to
put Cindy in a wheelchair — through to the Respondent’s Brief —
Dan’s assertions of fact have been without merit and, therefore,
this Court may wish to consider Dan’s assertions of fact and law

in the Respondent’s Brief with some level of distrust.

II. The CHRO Should be Reversed Because in the
Absence of any Objection by Dan to Bob’s Speech,
the Government has no Power to Restrict Bob’s
Speech Even if that Speech is Critical of Cindy: Dan’s
Status as an “Uncommitted” Listener has Dispositive
Constitutional Significance
The opening brief argued that Dan never asked Bob to stop

sending Dan emails and Dan’s failure to make such a request is

fatal to the enforcement of the CHRO. (AOB 17, 58-59.) Dan
testified that in the ten years preceding the CHRO he had never
once asked Bob to stop emailing Dan and Dan had never once
complained to Bob that the emails from Bob were unwanted or
objectionable, much less illegal harassment. (RT 43-44.) The

absence of any testimony from Dan (or any neighbors) that Bob

I RT 93-94.
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was informed that his six emails were not welcomed by Dan or
not welcomed by the neighbors is fatal to the validity of the
CHRO below under Smith. Dan was not an “unwilling” recipient
of Bob’s speech, he was an “uncommitted” listener and under
Smith, Dan’s “uncommitted” status renders the CHRO per se
invalid.

In Smith, a mobilehome park owner, Smith, had obtained a
Section 527.6 injunction against a former park resident, Silvey.
The CHRO barred Silvey from contacting any residents of the
park and any governmental authorities regulating parks (except
Silvey retained the right to attend and speak at public hearings).
The CHRO against Silvey was overturned on appeal to the
Second District for several reasons.? The Smith court

determined that the order barring Silvey from contacting his

12 Two additional reasons for the Smith court’s reversal not
directly relevant to this appeal are that the order in Smith
precluded Silvey from communicating with regulatory authorities
was deemed invalid because Silvey’s right to petition the
government for relief could not form the basis of any CHRO
order. (Id. at 406.) This was because the Legislature has drafted
Section 527.6 in a manner to exclude “constitutionally protected
activity” as the basis for imposing a CHRO. (Ibid.; § 527.6,
subd.(b)(1).) A second reason the CHRO was overturned was that
the order was overbroad because by barring Silvey from
contacting any residents, the order necessarily barred
threatening contact and also barred “constitutionally protected
speech.” (Id. at 406-07.)
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former neighbors at the mobilehome park was invalid because
none of the neighbors had indicated an unwillingness to hear
from Silvey:

Silvey’s right to “contact” the residents of the Park
through the medium of printed literature or even
personal visits is a constitutionally protected right of
expression in the absence of protest by the recipients.
The burden of restricting the “house-to-house
distribution of 1deas” falls on the homeowner; that is,
no governmentally imposed restriction should occur
until after the caller has been warned by the
householder that the latter does not want to be
disturbed.

(Smith at 407, emphasis added.)

In the proceedings below, Dan had never once expressed to
Bob that Bob’s emails were unwelcome. (RT 43-44.) Nor had any
neighbors expressed to Bob that Bob’s emails to them were
unwelcome. The only testimony of any witness who expressed
objection to Bob’s emails was the testimony of Cindy that on one
occasion back in July 2014, Cindy told Bob that she objected to
Bob’s commitment that in the future Bob intended to email
neighbors about Cindy (but Bob committed to do so only in
response to Cindy’s alleged defamation of Bob). (RT 59.) Although
Cindy did not want the neighbors to receive emails about Cindy —
the relevant inquiry is whether Dan or the neighbors wanted to
receive (or had objected to) Bob’s emails. Or more precisely, under

Smith, the relevant inquiry is whether Dan or the neighbors ever
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informed Bob that they were unwilling listeners who no longer
wished to receive Bob’s emails. As discussed in the opening brief,
the law distinguishes between speech to a person (which may be
regulated) and speech about a person (which may not).13 Cindy’s
lone objection in the record to Bob’s emails were objections to
speech critical about Cindy, not speech to Cindy. As she had to
concede when she testified at the CHRO hearing, in the three
years preceding the hearing:

e Bob had not emailed Cindy. (RT 67);

e Bob had not telephoned Cindy. (RT 67); and

e Bob had not initiated face to face contact with Cindy.

(RT 67.)

Absent some notice or “warning” to Bob from Dan (or the
neighbors) that Bob’s emails to Dan (or the neighbors) were
unwelcome, no CHRO could constitutionally issue against Bob.
(Smith at 406.) Just as Silvey had the right to go door to door and
pass out pamphlets to his former neighbors, so too did Bob retain

his First Amendment right to email his neighbors if he chose to

13 The opening brief argued:

While the First Amendment, in very rare circumstances,
allows restrictions of speech to a person, critical speech
about a person is protected. The CHRO here
unconstitutionally imposes restrictions on Bob’s right to
speak critically about Cindy. (Organization for a Better
Austin v. Keefe (1971) 402 U.S. 415, 420.) (AOB 12-13.)
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defend his reputation in his neighborhood in response to Cindy’s
unwelcome contacts. No “governmentally imposed restriction”
could be imposed on Bob until after Bob was informed by either
Dan (or a neighbor) that they did not want to receive Bob’s
emails. (Smith at 406.)14

Smith is not an aberration. In Van Nuys Pub., the City of
Thousand Oaks sought to decrease littering by banning the
distribution of literature to homes without obtaining the
resident’s consent in advance. Violation of the ordinance was a
misdemeanor. The California Supreme Court struck the
ordinance down as a violation of the First Amendment. (Id. at
823.) The Court recognized the First Amendment protection
afforded to house-to-house distribution of written materials.
(Ibid.) The Van Nuys Pub. Court found that the ordinance’s ban
on contacting homeowners who had been silent on their wish to
receive materials was unconstitutional:

Instead of merely protecting the ‘unwilling listener,” as
the city contends, the present ordinance thus impairs

14 Not only did Bob possess the First Amendment right to speak
to neighbors but his neighbors also had the First Amendment
right to hear Bob speak without government interference.
(Gerawan Farming, Inc. v. Lyons (2000) 24 Cal.4th 468, 485
[holding that First Amendment right protects both speaker and
listener].)
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a distributor’s opportunity ‘to win the attention’ of all
uncommitted ‘listeners.’

(Van Nuys Pub at 826.)

Although the restriction in Van Nuys Pub. was an
ordinance applicable to the general public and not a specific order
directed to one individual, the result in Van Nuys Pub. has equal
application to Bob’s emails to Dan about Cindy. No recipient of
Bob’s emails testified that they were an “unwilling listener.” No
recipient of Bob’s emails testified that they wanted Bob to stop.
The CHRO below ran afoul of Smith and Van Nuys Pub. in two
important and distinct respects: First, the trial court imposed the
CHRO based on Bob’s past communications preceding the CHRO.
(RT 91-92.) Under Smith, this was not a proper basis for the
CHRO to issue:

no governmentally imposed restriction should occur
until after the caller has been warned by the
householder that the latter does not want to be
disturbed

(Smith v. Silvey, supra, 149 Cal.App.3d at p. 407.)

Second, the CHRO purported to bar Bob’s future
communications with neighbors. Under Van Nuys Pub., Bob has
the First Amendment right to “win the attention” of

“uncommitted listeners.” (Van Nuys Pub. at 826.) The trial court
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was without power to strip that First Amendment right from

Bob. The CHRO must, therefore, be vacated.

ITI. The Order Should be Reversed Because the Trial
Court did not Properly Interpret and Apply the
Requirements of Section 527.6
The below CHRO is not a case involving any credible threat

of violence. (RT 91.) Therefore, the starting point for any

appellate court evaluating a CHRO issued between two neighbors
should not be the extreme “true threats” CHRO cases of

Ensworth or Huntingdon. Rather, for a case such as this, any

analysis should begin with this Court’s thorough discussion and

conclusion in Schild. In that case, this Court held that:

The noise from a ball and the verbal chatter by several
people engaged in recreational basketball play in the
residential backyard described herein, playing at
reasonable times of the day for less than 30 minutes at
a time and no more than five times per week, does not
constitute unlawful harassment under section 527.6.

(Schild at 761.)

Before reaching that conclusion, the Schild court reviewed
the legislative history behind and the Legislature’s purpose in
enacting Section 527.6:

The legislative history reveals that the impetus for
the statute was the intimidating experience suffered
by a woman who was hounded day after day by a
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male admirer who constantly followed the woman,
telephoned her incessantly and bombarded her
with letters, clippings on parapsychology and
strange, unwanted gifts.

(Id. at 762, emphasis added.)

The words and phrases chosen by this Court to describe the
type of conduct that the Legislature intended to be enjoined by a
CHRO were:

“Intimidating,”

“hounded,”

“day after day,”

“constantly,”

“Incessantly,”

“pombarded” and

“unwanted.”

(Schild at 762.)

While that list was not intended by this Court to be an
exclusive list of conduct subject to the statute, the list is
1llustrative of the type of conduct that the Legislature intended to
constitute “harassment.” The list stands in contrast to the
conduct here: six emails sent over three years, all six of which
were in direct and immediate reaction to Dan or Cindy’s allegedly
harassing or defamatory actions that Bob found objectionable.

The Schild court also reviewed the six distinct elements

required by the statute to obtain a CHRO:
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(1) “a knowing and willful course of conduct” entailing

a “pattern” of “a series of acts over a period of time,
however short, evidencing a continuity of purpose”; (2)
“directed at a specific person”; (3) “which seriously
alarms, annoys, or harasses the person”; (4) “which
serves no legitimate purpose”; (5) which “would cause
a reasonable person to suffer substantial emotional
distress” and “actually cause[s] substantial emotional
distress to the plaintiff’; and (6) which is not a
“[c]onstitutionally protected activity.”

(Id. at 762.)

The Schild court separately analyzed — as required by
Section 527.6 — whether the petitioners suffered actual and
reasonable emotional distress. A separate analysis was offered as
to the “actual” and “reasonable” requirements for emotional
distress:

At the heart of the present substantial evidence
question are the related issues of whether the Schilds’
conduct, in the language of section 527.6, “seriously”
alarmed, annoyed or harassed the Rubins to the extent
that the conduct “actually cause[d] substantial
emotional distress” to the Rubins, and “would cause a
reasonable person to suffer substantial emotional
distress.”

(Id. at 762.)
Both elements for a CHRO must be separately satisfied:
that the petitioner suffered actual substantial emotional distress

and that claimed distress is reasonable under an objective
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standard. After reviewing the evidence presented to the trial
court on the question of either actual or reasonable substantial
emotional distress, the Schild Court reversed the CHRO. (Id. at
765.) The Schild case is directly on point here.

A. The Trial Court Erred in Finding that Dan did not
Have to Provide Evidence as to his Actual Suffering
of Substantial Emotional Distress
The trial court ruled that to obtain a CHRO, Dan did not
have to provide direct testimony that he suffered actual
substantial emotional distress. (RT 93.) That statement was an
mcorrect (or at least incomplete) statement of the law. Section
527.6 on its face requires evidence of actual emotional distress. A
more accurate statement of the standard is that when the trial
court is provided with sufficient indirect evidence that the
petitioner has suffered actual emotional distress, at that point in
the hearing, additional direct testimony of emotional distress is
redundant and unnecessary. (Ensworth v. Mullvain (1990) 224
Cal.App.3d 1105, 1110-11.)

In Ensworth, the extreme stalking by the former patient of
a psychologist was undisputed. The psychologist testified without
contradiction about

being followed and spied upon, and of receiving
repeated phone calls and threatening letters from
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Mullvain, one of which alluded to committing suicide
in Ensworth’s presence.

(Ensworth at 1111.)

On that record of undisputed facts, the Ensworth court
found additional evidence of direct testimony of the psychologist
was unnecessary. It was “reasonably probable” that the patient’s
conduct would cause anyone distress. (Ensworth at 1112.)

The dispute between the Dunbars and the Chapmans did
not involve stalking. No one spied on anyone. No one physically
stalked anyone. There were no threats of suicide. Cindy testified
that in the preceding three years, Bob had never called, emailed
or initiated contact with Cindy. (RT 68.) The claimed harassment
was six emails that Bob sent to Dan about Cindy.

On an evidentiary record consisting of six emails by Bob to
Dan and Bob exercising his constitutional right to contact
neighbors, it was an error for the trial court to conclude that
direct testimony of emotional distress from Dan was not required.
Instead, as was required of the petitioner in Schild at p. 763, Dan
should have been required to provide “medical, psychological or
other evidence” to establish the requisite substantial emotional

distress. (Ibid.)
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B. The Trial Court’s Observation of Dan’s Demeanor
While Testifying without Direct Evidence of
Suffering Actual Substantial Emotional Distress
Does not Rise to the Dignity of Substantial Evidence
A CHRO may only issue where the petitioner actually

suffers substantial emotional distress. The Court in Schild
described the requisite level of evidence to meet the statutory
requirement. Such distress:

means highly unpleasant mental suffering or anguish
“from socially unacceptable conduct” (Thing v. La
Chusa (1989) 48 Cal.3d 644, 648, 257 Cal.Rptr. 865,
771 P.2d 814), which entails such intense, enduring
and nontrivial emotional distress that “no reasonable
[person] in a civilized society should be expected to
endure it.” (Fletcher v. Western National Life Ins.
Co. (1970) 10 Cal.App.3d 376, 397, 89 Cal.Rptr. 78;
see BAJI No. 12.73.)

(Schild at pp. 762-63.)

The opening brief established that Dan’s evidence that he
suffered substantial emotional distress did not rise to the level of
emotional distress. (AOB 64.) There is nothing in the appellate
record that can credibly be described as causing “unpleasant
mental suffering” or “anguish.” (Ibid.) Nor could Dan’s feelings
from receiving six emails over three years be aptly described as
“intense, enduring and nontrivial emotional distress.” (Ibid.)

Indeed, Dan testified that his practice was to delete emails, he
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did not testify that he read the emails at the time they were
received and he had to testify to Bob’s emails from memory. (RT
47.)

Dan thought if he ignored Bob’s six emails they would “go
away.” (RT 36.) Dan’s lawyer asked him if he was concerned
about getting emails from Bob. Dan testified: “the email not as
much, the statement that culminated in the interaction on the
31st of May, I am.” (RT 36.) The May 31, 2017 interaction did not
involve Dan. The May 31, 2017 interaction was solely between
Cindy and Bob.

In the Respondent’s Brief, Dan contends that the trial
court’s observation of Dan’s demeanor in court was sufficient
evidence of Dan’s actual substantial emotional distress. (RB 64.)
Dan’s demeanor might be relevant if Dan had also offered direct
testimony that Dan had suffered emotional distress, lost sleep,
missed work, suffered weight loss, seen a physician or therapist
or exhibited other manifestations commonly associated with
substantial emotional distress. Dan’s demeanor might also have
been relevant had he offered the type of “medical, psychological
or other evidence” that the Court described was necessary for a
CHRO to issue in Schild. (Id. at 763.) But absent Dan’s direct
testimony that he had suffered emotional distress, the trial
court’s observation of Dan’s demeanor does not rise to the level of

substantial evidence that Dan actually suffered emotional
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distress. On substantial evidence review, this Court need not
defer entirely to the trial court. (Melissa G. v. Raymond M. (2018)
27 Cal.App.5th 360, 374.) Substantial evidence means more than
“any” evidence and requires that it be “reasonable in nature,
credible, and of solid value.” (Ibid.) The trial court’s observation
of Dan’s demeanor in court — alone without more does not rise to
this standard.

In Mealy v. B-Mobile, Inc. (2011) 195 Cal.App.4th 1218,
1226, an elderly man used a mechanical device designed to
transfer his disabled wife from a wheelchair to her bed. When the
device failed, he sued the manufacturer for, among other things,
emotional distress damages from watching his wife fall to the
ground. The trial court found against the man at trial. On appeal,
the defense judgment was affirmed:

Not one word was placed in evidence as to the
existence of any damage from witnessing the event. All
Mr. Mealy testified to was that he saw the fall, that he
was concerned that his wife would suffocate in the
wastebasket, that he turned her head to avoid that
possibility, that he helped reposition her, and that he
called 911. ... Not one iota of evidence was offered as
to an emotional response to witnessing the event; e.g.,
any nightmares or ‘visions’ of the event, any health
care of any kind or character being required as a result
of witnessing the event, etc.”

(Mealy v. B-Mobile, Inc., supra, 195 Cal.App.4th at p. 1226.)
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The absence of direct testimony by Mealy regarding
nightmares, visions or healthcare treatment was found to be a
bar to recovery of emotional distress damages. (Ibid.) Here too,
the absence of testimony by Dan or Cindy of any of Dan’s
symptoms of distress or even an articulation of: “I was afraid” or
“I felt disturbed” bars relief. Dan did not offer “one iota of
evidence” that when he received Bob’s six emails he suffered
distress.

A similar result was reached in McLaughlin v. National
Union Fire Ins. Co. (1994) 23 Cal.App.4th 1132, 1163. In that
case a number of elderly clients sued for insurance bad faith.
Some plaintiffs testified as to emotional distress damages, some
spouses testified on behalf of and about plaintiffs who were
unable to testify and some plaintiffs neither testified nor had a
spouse testify about their emotional distress damages. When a
jury awarded emotional distress damages for all plaintiffs, the
court of appeal reversed as to the latter group of plaintiffs who
did not testify. (Id. at 1163.) On the other hand, an award of
emotional distress damages could be upheld on appeal based
solely on a plaintiff’s testimony of “anxiety, pressure, betrayal,
shock and fear.” (Knutson v. Foster (2018) 25 Cal.App.5th 1075,
1099.)

Under Mealy, McLaughlin and Knutson, testimony 1s

required to establish emotional distress. No testimony was
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offered below and the claim that Dan suffered actual emotional

distress lacks evidentiary support.

In addition to the lack of direct testimony from Dan about

his claimed substantial emotional distress, there were other

missing pieces of evidence that demonstrate that neither Dan nor

Cindy suffered “intense, enduring and nontrivial emotional

distress”; 1%

a)

b)

d)

Dan did not send Bob a reply email asking, “do not email
me anymore.” Nor did Dan provide an alternate email
address beyond Dan’s work email address that Bob used
for all six emails.

Neither Dan nor Cindy emailed Bob that, “Cindy is not a
convicted felon; please stop making that false claim.”
Dan did not file a police report about Bob’s emails nor
did he file a police report about the (now discredited)
wheelchair threat.

Dan did not file a CHRO petition immediately after the
alleged wheelchair threat on May 31, 2017. Instead, he
waited 17 days (and after Cindy was served with Bob’s
TRO petition) to seek any relief.

Neither Dan nor Cindy sought or obtained psychiatric or
other therapy.

15 Schild at 763.
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f) No third-party witness (such as a friend or family
member of Cindy or Dan’s) testified that Cindy or Dan
suffered emotional distress or exhibited symptoms of
emotional distress.

g) Neither Cindy nor Dan testified that the other suffered
emotional distress or exhibited symptoms of emotional
distress.

In sum, there was insufficient evidence below of Dan’s

actual emotional distress to affirm the CHRO.

C. Evaluation of Whether a Reasonable Person Would
Suffer Substantial Emotional Distress Should
Include Evaluation of Whether the Challenged
Conduct is Avoidable
Section 527.6 requires that a petitioner prove that a claim

of substantial emotional distress was reasonable under an
objective standard. (Schild at pp. 762-763.) As described by this
Court:

A reasonable person must realize that complete
emotional tranquility is seldom attainable, and some
degree of transitory emotional distress is the natural
consequence of living among other people in an urban
or suburban environment.

(Schild at p. 763.)
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One factor that the Court should consider in evaluating the
reasonableness of Dan’s claim of distress from receiving six
emails is whether the conduct to be enjoined 1s avoidable.
Focusing on whether conduct is avoidable has roots in this
Court’s description of the types of conduct the Legislature

intended to be enjoined by a CHRO: “intimidating,” “hounded,”

<« AN

“day after day,” “constantly,” “incessantly,” “bombarded” and
“unwanted.” (Schild at 762.)

In contrast to the conduct at issue here, contact with the
former patient stalker in Ensworth was unavoidable for the
psychologist. She literally could not escape him. The petitioner’s
former patient was a stalker. Here, the six emails by Bob were
easily avoidable: the only thing Dan had to do to avoid contact
with Bob was to not open his emails (or reply that no more emails
should be sent). All of the emails by Bob to Dan had a prominent
subject line identifying the subject matter of the emails. (CT 37-
46.) In contrast to face to face interactions, phone calls, faxes and
printed literature, emails are the easiest of communications to
ignore or delete. There is no testimony that Dan did not do
exactly that: ignore or delete Bob’s six emails. In fact, Dan
testified that he tended to not save emails and deleted them
mstead. (RT 47, 11. 13-17.) Dan had to testify from memory as to
Bob’s prior emails going back three years because of Dan’s

practice of email deletion:
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“Whether — my best recollection is — there are things
that I don’t save, I delete them, but my best
recollection 1s with every new email from Mr.
Chapman there is attached a preceding emails (sic)
that have been sent.”

(RT 47, 11. 13-17.)

Dan deftly testified at the CHRO hearing that he “received”
the emails from Bob (RT 49) but he never testified that he
actually read Bob’s emails contemporaneously when he received
them between 2014 and 2017. (RT 49.) The state of his testimony
1s that Dan did read Bob’s six emails “collectively” after the
CHRO proceedings were initiated by Bob following the May 31,
2017 incident. (RT 46, 1i. 3-6.) Because of Dan’s practice of
deleting emails, the only reason Dan had a copy of Bob’s emails to
read “collectively” was because of Bob’s CHRO petition against
Cindy with the emails attached to Bob’s petition.

Dan’s policy of deleting emails demonstrates that contact
with Bob was not only potentially avoidable but that Dan did
actually avoid the emails through deletion. Moreover, the absence
of any testimony that he read them contemporaneously (i.e. when
the emails were received between 2014 and 2017) precludes a
finding that his claim of substantial emotional distress was
reasonable.

The foregoing is not to say that a finding of unavoidability
always allows for a CHRO to be imposed. Notably, the bouncing
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basketball in Schild was unavoidable, the sound was literally
next door. Schild could not avoid that irritating loud sound of ball
bouncing every other day. That conduct — as irritating as a
bouncing ball can be — was found in Schild not to be sufficiently
irritating to inflict emotional distress on any reasonable person.
Unlike the unavoidable irritating basketball in Schild that
the petitioners heard every other day, all Dan had to do was hit
delete, or put up an email filter or ask Bob to not email him
anymore. And the undisputed evidence below was Dan in fact
deleted Bob’s emails, did not save Bob’s emails and Dan never
once asked Bob not to email him anymore. On this record, Dan’s
claim to have suffered substantial emotional distress from six
emails he deleted is not reasonable and does not meet the
standards for reasonableness of a claim of emotional distress

articulated in Schild.

D. Evaluation of Whether a Reasonable Person Would
Suffer Substantial Emotional Distress Should Focus
on Bob’s Conduct and Whether Bob’s Conduct Would
Cause a Reasonable Person to Incur Substantial
Emotional Distress
Section 527.6 requires separate proof by clear and

convincing evidence that: 1) a petitioner suffered actual

substantial emotional distress; and 2) that distress is reasonable
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under the circumstances. (Schild at 762-63.) One useful
distinction between the two requirements is to view the
petitioner’s testimony and evidence as to whether actual
substantial emotional distress is proven (focusing on the
petitioner’s own testimony) and separately focus on the enjoined
party’s conduct to evaluate whether that conduct would cause a
reasonable person to suffer substantial emotional distress on an
objective basis. Applying that methodology here as to Bob’s
conduct, demonstrates that Dan’s claim to have suffered
emotional distress is not reasonable. Bob’s conduct consists of
sending Dan six emails over three years. (CT 37-46.) Bob also
committed to Dan that if Bob learned that he was being defamed
by Cindy or Dan to any individuals in the neighborhood, Bob
would send that individual neighbor a copy of the past email
exchanges to inform that person of the true facts pertaining to
the dispute between the Chapman and Dunbar families. Neither
the six emails nor the commitment to send emails in the future to
any individual neighbors constitutes such extreme conduct that a

reasonable person would suffer substantial emotional distress.
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E. The CHRO Should be Reversed Because Absent
Evidence that Bob was Asked not to Email Dan
There can be no Finding that Bob Committed
“Knowing and Willful” Actions when Bob was not
Warned by Either Dan or Neighbors not to Send the
Six Emails
In the opening brief, Bob established that a distinct

requirement for a CHRO is that the harassment to be enjoined
must be “knowing and willful.” (§ 527.6.) No such finding could
have been made on this record absent some evidence that Dan
asked Bob to stop sending emails and certainly cannot be
affirmed in light of Dan’s positive response to Bob’s e-mails. (CT
41, 80.) Dan testified that he never asked Bob to stop sending the
emails. (RT 43-44.) Bob and Dan both testified to the friendly
voicemail left by Dan referring to Bob’s childhood name of
“Bobby.” (RT 44.) As recently as May 2016, Bob and Dan had a
telephone conversation where Dan agreed to intercede and keep
Cindy away from Bob’s wife and daughters. (CT 41.) Given the
evidence below, the evidence 1s insufficient to establish that Bob
“knowing and willfully” harassed Dan. A warning by Dan to Bob
to not send emails is a statutory prerequisite of Section 527.6.
The Respondent’s Brief attempts to address this argument
first by arguing that on July 4, 2014 Cindy asked Bob to stop

sending the “horrible” emails. (RB 50.) Cindy’s request concerned
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hypothetical emails that Bob committed to send in the future
with Bob’s specific intent of informing of the truth those third
parties who had been misinformed by Cindy or Dan. (RT 59.) At
no time did Cindy (or Dan) actually ask Bob to stop sending Dan
emails.

The Respondent’s Brief also attempts to address this
argument by arguing that the Court should overlook Dan’s
failure to ask Bob to stop sending emails because Bob’s emails
“were so offensive no reasonable person would assume that
Daniel welcomed the e-mails.” (RB 52.) Dan’s argument is
essentially that Bob should have known his emails were
unwelcome and Dan was not required to ask Bob to stop emailing
him. Dan’s argument runs counter to Smith v. Silvey, supra, 149
Cal.App.3d at 406-07 and Van Nuys Pub. The government may
not restrict Bob’s ability to email without some warning that his
emails were not welcome. (Smith v. Silvey, supra, 149 Cal.App.3d
at 406-07.) Dan never provided the “warning” required by Smith
and Van Nuys Pub. Nor is there any First Amendment case that
embraces Dan’s argument that some emails are so facially
offensive that a warning to stop is unnecessary.

Moreover, a review of the content of the actual emails sent
by Bob undercuts Dan’s argument. The first email to Dan, dated
July 4, 2014 states:

Out of respect for you, I am forwarding this E-mail to
you and (outside Jenn) only to you. You should be

55



aware of the self-restraint I have exhibited for years
now, but can no longer tolerate.

I have little doubt that matrimonial ties are stronger
than any I could have built with you over the past
seven years. As such, I understand if we no longer
interact beyond the occasional wave and smile;
Though not my preference, I cannot imagine the pain
and -suffering you would endure should you be deemed
to be friends with “the enemy.”

Sorry, my friend, but Feller’s comments were the final
straw. There is only so much pity and understanding
one man can have.

(CT 43.)
Eight months later, Bob wrote to Dan:

Dan,

Though you either disregarded or disrespected my
July 4, 2014 E-mail message to you below (based on
not even a perfunctory response from you), I am
sending this message to you purely out of self interest
in the hope that you can find a way to restrain your
wife from interacting with any member of my family. I
recommend that you, at a minimum, show me the
smallest sign of regard for my status a victim to some
extent of your wife's apparent mental instability, and
at least reply to this E-mail. Though it would be
entirely appropriate for you to apologize on behalf of
your wife, it seems that does not match either your
character or desire to survive what may be the
unfathomable matrimonial wrath you could endure
should you do so.
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This is the last time I beseech you to find a means of
restraining your wife from any interaction with my
family. Moreover, I encourage you to guide her to the
wisdom of not mentioning my name in a slanderous
manner to another person. The consequences of her
taking either of these actions shall be serious.

(CT 43.)

Dan’s response to the foregoing email four minutes after it
was sent? “Message received. Congrats on baby.” (CT 41.) Bob’s
final reply to Dan was:

Thanks, Dan. Trinity is a blessing beyond my highest
hopes and expectations. I am a lucky man to have
these two girls in my life.

I am sorry to have to be so formal with you regarding
your wife (in addition to having no longer a friendship
with you). Cindy truly is an unpredictable risk that I
just cannot allow to play any part, however small, in
my family's life. I appreciate all you can do to eliminate
her apparent desire to engage us in any way.

(CT 41.)

Dan’s argument that the foregoing emails “were so
offensive no reasonable person would assume that Daniel
welcomed the e-mails” is without merit in light of the actual

content of the emails.
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F. The CHRO Should be Reversed Because all of Bob’s
Communications with Dan Served Legitimate
Purposes: Requesting that Cindy Stay Away from
Bob and Jennifer, Requesting that the Dunbars not
Defame Bob and Jennifer and Documenting Cindy’s
Actions of Contacting Jennifer Over Bob and
Jennifer’s Objections
Section 527.6 allows conduct to be enjoined if the conduct

“serves no legitimate purpose.” (§ 527.6, subd.(b)(3).) On the other
hand, conduct that serves at least one legitimate purpose may
not be enjoined. (§ 527.6, subd.(b)(3).) Dan concedes in the
Respondent’s Brief that “legitimacy of purpose negates
harassment” (RB 53 citing Byers v. Cathcart (1997) 57
Cal.App.4th 805.) Despite Dan and Bob’s agreement on the law,
Dan provides four arguments as to why the CHRO was still valid:
First, Dan claims that the trial court made a finding that
Bob’s conduct had no legitimate purpose. (RB 20.) However, a
review of the reporter’s transcript reveals that the phrase
“legitimate purpose” was not uttered by any lawyer, party,
witness or judge during the hearing. No trial court finding was
made on this point. Dan’s statement in his Respondent’s Brief
that the trial court made a finding that Bob’s conduct had no
legitimate purpose is a fabrication and cannot form a basis for

affirming the CHRO.
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Second, Dan claims that Bob waived this argument by not
asserting it below. (RB 53-54.) However, Bob explicitly argued
that his emails to Dan served the legitimate purposes of getting
Cindy to stay away from Bob, getting Cindy to stop defaming Bob
and Jennifer, and documenting Cindy’s conduct. (CT 79, 88.) No
waiver occurred.

Third, Dan claims that Bob failed to “develop” the issue of
what the Legislature intended when it excluded activity with a
“legitimate purpose” from CHRO’s. (RB 55.) This argument is
without merit. The opening brief contains ample argument about
the “legitimate purpose” element for CHRO’s. (AOB 20.) The
opening brief included a citation and discussion of Byers v.
Cathcart (1997) 57 Cal.App.4th 805 and that court’s
interpretation of “legitimate purpose.” (AOB 20, 57, 61) The
opening brief includes a recitation of the plain language of
Section 527.6 and the requirement that a CHRO not be based on
conduct with a legitimate purpose. (AOB 56.) No further
“development” of this argument was required for Bob to preserve
and present this issue to the Court.

Fourth, Dan disputes that Bob had a legitimate purpose for
sending the six emails. But Bob’s six emails each reflect a
purpose of documenting Cindy’s unwanted contact with his wife
or daughter, asking Dan to intercede and responding to Cindy’s

or Dan’s alleged defamation. For example, the May 21, 2016
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email begins with the following statement of purpose of the
email:

Documentation Purpose. As you have proven
unwilling and/or incapable of influencing your wife,
Cynthia Dunbar, in her determination to harass
Jennifer Hope, this E-mail’s purpose is to legally
document this morning's further harassment.

(CT 38.)
The June 1, 2017 email likewise states its purpose:

Documentation Purpose. As you again have proven
unwilling and/or incapable of influencing your wife,
Cynthia Dunbar, in her determination to harass
members of my family, this e-mail’'s purpose is to
legally document yesterday afternoon's further
harassment.

(CT 37.)

The September 1, 2016 emalil proclaims that Bob is proud
of how he has defended his wife’s peace and safety. (CT 39.) The
September 1, 2016 email was sent in response to the Dunbar
family accusing Bob of being crazy. (CT 39; RT 80, 11. 17-22.) The
email set the record straight about the dispute between the
Dunbar and Chapman families. (CT 39-40.)

Dan may or may have not liked receiving the above emails.
But Dan never shared his feelings about these emails. And Dan
cannot deny that Bob putting Dan on notice about Cindy’s

conduct served a legitimate purpose for Bob. Bob’s six emails are

60



no different than a lawyer who sends a cease and desist letter to
a party uttering defamatory speech.

This Court should find that because the content of the
foregoing emails exhibit a legitimate purpose (protection of Bob’s

family), the CHRO should not have issued.

G. The Court Should Reject Dan’s Argument that Bob
was Required to File Suit Against Cindy in 2014
Rather than Email his Friend of Seven Years to
Informally Resolve the Neighborhood Dispute
Dan argues that Bob impermissibly resorted to self-help

between 2014 and 2017 by sending six emails to his former tennis
buddy and friend of seven years, Dan. (RB 59-60.) Per Dan, Bob
should have instead immediately sought a restraining order
against Cindy or sued her for defamation. (RB 59.) When the
Dunbar family called Bob “crazy” in September 2016, the First
Amendment afforded Bob the right to address willing or
uncommitted listeners to refute Cindy’s statements. (Smith at
406.) There 1s no law that prevents Bob — when he learned that
Cindy defamed him — from defending himself by forwarding a
copy of the Nursing Board documents and his prior email
exchanges with the Dunbars to the person to set the record

straight.
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Bob’s patience finally ran out!¢ in June 2017 after Cindy
initiated a confrontation with Bob while he was gardening in
front his home. A face to face interaction while sitting on his own
property was too much to bear and notwithstanding Bob’s seven
years of friendship with Dan, Bob finally relented and sought a
CHRO. In the preceding three years, Bob had the patience of Job
by not taking legal action but instead attempted to informally
resolve the dispute via emails. After all, Bob had been friends
with Dan for seven years. (CT 43.) And this informal resolution
seemed reasonable to Bob in light of Dan’s failure to ask Bob to
stop sending the emails and the positive, friendly messages Dan
left for Bob. (RT 44.) Most importantly, in May 2016, Bob and
Dan had a phone conversation wherein Dan agreed to intercede
on Bob’s behalf and protect Bob’s family from Cindy’s
harassment. (CT 41.) In light of that May 2016 conversation with
Dan, there was no reason for Bob to rush to court on a CHRO or

lawsuit for defamation.

16 As set forth in the opening brief, neither Cindy nor Bob are
well presented by the recorded May 31, 2017 exchange. (AOB 35.)
Bob’s comments to Cindy are understandable after three years of
suffering Cindy’s harassment and being confronted by Cindy on
his own property while trying to garden.
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IV. The CHRO Violates the First Amendment Because it
Prohibits Speech that has not Been Deemed
Defamatory, is Vague as to What Speech is Banned
and is Overbroad Because it Restricts Speech About
the Dunbars Rather than Speech to the Dunbars
The CHRO is a prior restraint because it precludes Bob

from speaking with third parties about Cindy. The trial court

ominously warned Bob that if Bob demeaned the Dunbars to his
neighbors an “entirely different” (i.e. criminal) hearing would be
triggered. (RT 95.) The Respondent’s Brief does not challenge the
well-established authorities that prior restraints are disfavored

and presumptively invalid. (Steiner v. Superior Court (2013) 220

Cal.App.4th 1479, 1486.) Nor does Dan dispute that if this order

was a prior restraint, then Dan would bear the “heavy burden” of

justifying the prior restraint. (Parris v. Superior Court (2003) 109

Cal.App.4th 285, 296-297.) Instead, Dan makes the argument

that the CHRO presented no prior restraint and Bob could say

whatever he wished. (RB 81-83.)
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A. The Trial Court’s Remarks Delivered from the Bench
form the Basis for the District Attorney’s Pending
Criminal Prosecution Against Chapman for
Disparaging Cindy to a Third Party
Dan argues that the constitutional prohibitions against

prior restraints do not apply in this case because when one
1ignores the oral comments made by the trial court from the
bench, the text of the written CHRO 1itself does not constitute a
prior restraint. (RB 82.) Dan argues that because the written
order is clear and unambiguous the oral remarks delivered from
the bench are irrelevant. (RB 82.) Per Dan:

Because Chapman erroneously contends that the trial
court “expanded” the “scope” of the CHRO by Judge
Tanaka’s remarks from the bench, his First
Amendment arguments should be rejected.

(RB 83.)

In essence, Dan suggests that Bob ignore the remarks from
the bench because only the written CHRO restricts Bob’s conduct.
Bob takes little comfort in Dan’s advice to ignore the trial court’s
comments that Bob was prohibited from communicating with
“neighbors” if he “demeaned” the Dunbars. On March 7, 2018, a
misdemeanor criminal complaint was filed against Bob based on
violations of the CHRO appealed here. (AUG 18.) An amended
criminal complaint was filed on May 1, 2018. (AUG 24.) The fifth

count of the criminal complaint charges Bob with “forwarding
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disparaging information about C. Dunbar to a third party.” (AUG
25.) The District Attorney’s Trombetta filing makes it clear that
count five of the criminal complaint is focused on Bob disparaging
the Dunbars to a third party, the NextDoor Lead and forwarding
court records to that lead. (AUG 31, Ins. 12-14.) The District
Attorney’s Trombetta brief makes clear that the trial court’s
comments delivered at the CHRO hearing are part of the
criminal prosecution:

On January 30, 2018, the Defendant contacted Brian
Cochran, the NextDoor.com “Lead” of the community
and made disparaging comments about Mrs. Dunbar.
The Defendant also forwarded court documents
denigrating Mrs. Dunbar to Brian Cochran, despite
being cautioned by Judge Tanaka about that conduct.
This conduct was charged in count 5....”

(AUG 31, Ins. 12-14.)

Count 5 of the pending criminal proceedings illustrates
that the District Attorney and criminal law courts have
interpreted the CHRO issued below to be a prior restraint —
punishing Bob’s speech to a third party about the Dunbars.
Notably, nowhere in the criminal complaint or Trombetta brief is
it argued or suggested that Bob’s contact with the NextDoor lead,
Brian Cochran, amounts to contact with Dan or Cindy. As such,
the CHRO issued below as interpreted and applied to Bob by the

District Attorney’s Office is a textbook example of a prior
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restraint and contrary to Dan’s position, the First Amendment

authorities cited in the opening brief apply to the CHRO.

B. The Trial Court’s Remarks from the Bench are Part

of the CHRO

Dan argues that Bob is simply panicking over nothing
because, per Dan, only the terms of the written CHRO are given
force by the courts. According to the Respondent’s Brief, Bob may
safely ignore the trial court’s comments issued from the bench.
(RB 21 citing Smith v. City of Napa (2004) 120 Cal.App.4th 194,
199 [holding that trial court judgment may not be impeached
with oral comments made by the judge from bench at hearing].)
Dan argues:

An appellate court may not rely on remarks made from
the bench to demonstrate error in an order that is
otherwise legally sound.

(RB 81.)

The flaw in Dan’s constitutional analysis is that Bob is
presently charged in a criminal proceeding for violation the order
by communicating with third parties about Cindy. (AUG 30.)
That criminal prosecution is not based on the text contained
within the four corners of the CHRO but instead is based on the

oral remarks delivered by the trial court at the hearing. The
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District Attorney’s brief confirms that the trial court’s remarks
form a basis for prosecuting Bob.

Dan’s approach suggests that where the reporter’s
transcript and written order conflict, the former is ignored by the
court of appeal and the latter controls. However, California law
recognizes many instances where both the reporter’s transcript
and written order are each given effect. (Ex parte Evans (1945) 70
Cal.App.2d 213, 216 [holding that conflict between the two will be
“harmonized if possible.”].) Where the record is in conflict, courts
adopt the version “due more credence under the circumstance.”
(People v. Holzmann (2018) 18 Cal.App.5th 1241, 1243 fn. 1.)
California courts have ruled that the reporter’s transcript can
control where conflicts exist with a written order. (In re Merrick
V. (2004) 122 Cal.App.4th 235, 249; Chaaban v. Wet Seal,

Inc. (2012) 203 Cal.App.4th 49, 53 [holding that the reporter’s

transcript controlled over an omission in the minute order].)

C. The Trial Court was Without Power to Issue a Prior
Restraint on Speech that has not been Adjudicated
Defamatory
In the opening brief, Bob established that until such time

as a court adjudicates speech as defamatory, a prior restraint is
unconstitutional. (Fvans v. Evans (2008) 162 Cal.App.4th 1157,

1168.) Dan offers an unconvincing response to Evans. Per Dan, it
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was only the breadth of the order in Evans — prohibiting
“defamatory statements” on the internet — that rendered the
order constitutionally infirm. (RB at 86.) Dan is incorrect. In
FEvans, there were actually two constitutional flaws in the
injunction issued: First, the absence of a trial finding that
statements are defamatory was fatal because the order purported
to punish speech before it was uttered. Although a court may
prohibit defamatory speech, it can only do so after a trial finding
that the statements are defamatory. This is because there is no
First Amendment right for speech that has been adjudicated
defamatory. (Kvans at 1168.)

A secondary reason for invalidating the order in Evans was
its broad and sweeping nature prohibiting the defendant from
making any defamatory comments about the plaintiff on the
internet. That aspect of the order failed to delineate which future
comments might violate an injunction and lead to contempt of
court. This vagueness flaw was a secondary constitutional
argument for finding the Fvans order illegal. Dan is incorrect
when he argues that Evans results from a constitutionally
overbroad and vague nature. It was the absence of a defamation
adjudication that was the primary reason for the reversal in
Evans.

The gag order here was constitutionally indistinguishable

from Evans. The CHRO here shared both of the fatal flaws that
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the order in Evans had: it purported to prohibit in advance
constitutionally protected speech. Absent an adjudication of
defamation, no such prior restraint is permissible. Secondarily,
as in FEvans, Bob is left to guess what the authorities might
Iinterpret “demean” to mean. Moreover, “neighbors” is an 1ll-
defined term: does that mean people in the street, city, county or
state that Bob lives in? Does it refer to the location Bob is in
when comments are made or is he barred from having a
conversation with a “neighbor” while travelling internationally?
The injunctions in EKvans and here both involve guesswork as to

what conduct will trigger contempt of court.

D. The CHRO is Overbroad Because it Punishes Speech
Critical of the Dunbars Rather than Speech Directed
to the Dunbars
Bob cited in his opening brief Organization for a Better

Austin v. Keefe (1971) 402 U.S. 415, 420 (“Keefe”) for the
proposition that a court may only constitutionally limit speech
directed to a person and may not limit speech directed at a
person. Hence, if the statutory prerequisites for Section 527.6
were met, the trial court could properly order Bob not to contact
Dan but the trial court could never constitutionally order Bob

from contacting neighbors about Dan.
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The Respondent’s Brief does not squarely address or attack
the holding Keefe. The Respondent Brief does not disagree with
the proposition of law offered in the opening brief that Keefe
permits restrictions of speech to people but not speech about
people. (RB 86-87.) Instead Dan’s only retort to Bob’s Keefe
argument is that Bob is unduly worried about the oral comments
delivered from the bench by the trial court. (RB 87.) Per the
Respondent’s Brief:

In making this argument, Chapman once again
impermissibly asks this court to find that Judge

Tanaka’s remarks from the bench expanded the scope
of the July 3, 2017 order. Looking to the language of
the order — which is what this court is required to do
— shows that nothing in the order prohibits Chapman
from sending e-mails to third parties about Cynthia’s
prior arrest, or the surrender of her nursing license
(CT 101-106), as long as Chapman does not do so with
the specific intent to harass Daniel or Cynthia, or with
the intent to directly or indirectly contact them. (Ibid.)

(RB 88.)

Dan’s argument ignores the fact that there is a pending
criminal prosecution against Bob for contacting a third party
about Cindy. (AUG 30.) Dan’s argument also ignores the
authorities that allow a reporter’s transcript to be considered
part of the order, (Ex parte Evans, supra, 70 Cal.App.2d at 216;
People v. Holzmann, supra, 18 Cal.App.5th at p. 1243 fn. 1; In re
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Merrick V., supra, 122 Cal.App.4th at p. 249; Chaaban v. Wet
Seal, Inc., supra, 203 Cal.App.4th at p. 53.)

E. Dan’s Argument on Appeal that to Avoid Criminal
Prosecution Bob Need Only “Be Careful” When
Speaking about the Dunbars Underscores the
Vagueness Problem with the CHRO
The opening brief argued that the CHRO was so vague as

to render it unconstitutional. (AOB 43.) Under Evan v. Evans,
supra, 162 Cal.App.4th at p. 1167, an “injunction is
unconstitutionally vague if it does not clearly define the persons
protected and the conduct prohibited.” The trial court told Bob
that the CHRO purportedly barred Bob from communicating with
“neighbors” in a way that “demeans” the Dunbars. (RT 95.)

Bob argued in the opening brief that the CHRO — as
modified by remarks from the bench — barred him from emailing
the Nursing Board documents to neighbors and that such a bar
was an unlawful prior restraint. (AOB 47-49.) Dan retorts that
the CHRO is narrow and “does not prohibit Chapman from
disseminating the document in the future.” (RB at 92.) To avoid
contempt, per Dan, all Bob has to do is “be careful.” (RB at 93.)
What does that even mean? Dan’s argument that Bob should “be
careful” underscores the vagueness of the CHRO as orally

modified. Bob has no idea what conduct could subject him to
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contempt for violating the CHRO.17 The suggestion that he can
say what he wants to neighbors so long as Bob is “careful” is the
functional equivalent as saying that Bob cannot speak with any
neighbors about the Dunbars at all without risking contempt. In
furtherance of Dan and Cindy’s quest to keep anyone from
learning about Cindy’s criminal past, Dan argues that Bob must
essentially surrender his right to speak. While Dan’s desire to
keep Cindy’s past drug convictions and Nursing Board
determination of her public safety risk hidden from the
community is understandable, that desire does not trump Bob’s
First Amendment rights to defend his family and speak with
neighbors. (Smith at 406-07; Van Nuys Pub. at 819.)

It should be noted that the January 27, 2012 court order
pertaining to Cindy’s felony conviction has been sealed. A copy

has never been provided to Bob. In this appeal, Bob’s counsel has

17 The vagueness of the CHRO is underscored by the following
exchange between Bob and the trial court when he sought clarity
about the scope of the order. Bob asked for clarification and the
trial court confirmed that Bob retained his First Amendment
rights to email a neighbor copies of the Nursing Board documents
if necessary to protect his reputation in response to alleged
defamation by Cindy. (RT 97-98.) After initially confirming Bob’s
right to do so, the trial court threatened ominously: “just because
you have the right to do something does not mean it doesn’t have
consequences.” (RT 98.) The threat by the trial court chilled Bob’s
right to speak to neighbors.
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been ordered to keep the order from Bob. It was not presented to

the trial court.

F. The Huntingdon and Novartis Cases Do not Validate
the Prior Restraint Here Because the CHROs in
those Animal Protestor Cases were Issued due to a
Credible Threat of Violence by Protestors and
Pursuant to the “True Threats” Exception to the
First Amendment
Dan cites Huntingdon and Novartis Vaccines &
Diagnostics, Inc. v. Stop Huntingdon Animal Cruelty USA,
Inc. (2006) 143 Cal.App.4th 1284, 1301 (“Norvatis”) in defense of
the constitutionality of the CHRO. (RB 84-85.) Per Dan,
“harassing speech is not constitutionally protected speech.” (RB
83.) As set forth in the introduction in Part I above, Huntingdon
was a case involving actual and threatened property damage,
actual and threatened personal injuries and threats of murder.
The CHRO issued against animal rights protesters in
Huntingdon was held to be properly issued notwithstanding the
First Amendment because of the “true threats” exception to the
First Amendment. (Huntingdon at 1250.)

The Novartis case reached the same result. In Novartis,

animal rights protestors targeted a corporation, Chiron, that did
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business with Huntingdon Life Sciences. The conduct that formed

the basis for the CHRO petition included:

Protestors visited the home of Chiron’s chairman of
the board of directors on multiple occasions. They set
of a loud siren and poured a noxious smelling
substance on his doorstep;

Protestors posted Chiron’s chairman’s home address
and number on their website;

Chiron’s chairman, his wife and his daughter
received harassing phone calls;

Another Chiron employee had protestors driving back
and forth in front of her home while screaming
through bullhorns;

One protester pounded on a Chiron employee’s home
door at 2 a.m. and said, “Open the door you fucking
bitch.”;

One protestor smeared animal feces on a Chiron
employee’s home, threw mangled stuffed animals in
her yard and spray painted “puppy killer” at her
home and etched that slogan in her front and back
windshield;

Two bombs were detonated at Chiron’s headquarters.

The protestors published a statement that they
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shared the passion of the bombers and that Chiron
and its employees should be “very worried.”;

e The protestors shared on their website a statement
by the bombers: “you might be able to protect your
buildings, but can you protect the homes of every
employee?”; and

e The protestors shared on their website a second
statement by the bombers: “how are you sleeping?
You never know when your house, your car even,
might go boom. Who knows, that new car in the
parking lot may be packed with explosives. Or maybe
it will be a shot in the dark.”

(Novartis at 1289-1291.)

Based on those facts, a CHRO was issued against the
protestors and that CHRO was upheld on appeal. The protestors
invoked the First Amendment and the Novartis court, agreeing
with the Huntingdon court, ruled that the protestors’ activities
constituted “true threats” not protected by the First Amendment.
(Novartis at 1301.) The factual distinctions of true threats of
violence in Huntingdon and Novartis, render those two cases
little use to this Court in evaluating whether Bob’s six emails to

Dan are protected by the First Amendment.
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1. The Huntingdon and Novartis Cases Involved Doxing
and there was no Doxing Here Further Diminishing
the Relevance of those Cases
A secondary distinction of the Novartis and Huntingdon

cases concerns “doxing” — the publication on the internet of
private contact information (email addresses, mailing addresses
and phone numbers). The protestor defendants in Novartis and
Huntingdon used the Internet (via website, Craigslist and other
social media) to dox — widely publicize contact information for
targeted employees. In the dispute between the Dunbar and
Chapman families, there was no doxing of any kind presented in
the record. No social media was employed. No websites were
used. The most generous reading of the record is that Bob
advised Dan that if Bob heard that he or his wife were defamed
by Cindy or Dan to any individual neighbor, Bob committed to
send only to that specific neighbor a copy of Bob and Cindy’s past
email exchanges. The absence of any evidence of doxing by Bob is

another basis to distinguish Huntingdon and Novartis.
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2. The Protestors in Huntingdon and Novartis had the
Specific Intent to Cause Harm and Coerce
Corporations to Change Their Animal Test Policies
while Bob had the Specific Intent to have No Contact
from Cindy, Document Cindy’s Harassment of
Jennifer and to Defend his Reputation from Cindy’s
Alleged Defamation
Yet another distinction between the Huntingdon and

Novartis cases on the one hand and the Chapman and Dunbar
family dispute on the other is the specific intent of the parties
sending communications. In Huntingdon and Novartis, it is
beyond cavil that the protesters there specifically intended the
results achieved by their communications: the infliction of
distress and panic among employees of animal testing firms. In
contrast, in this case, the specific intent of Bob’s emails is evident
on the face of each email: to request that Cindy have no contact
with Bob, his wife Jennifer or their young daughter, Trinity,
document each time Cindy made unwanted contact with Jennifer
or to defend the Chapman family from the Dunbars’ alleged
defamation. Each of the emails to Dan sent between 2014 and
2017 was sent following Cindy’s unwanted contact with Bob, his
wife or his daughter, or in one case in September 2016, to protest

Cindy’s reported defamation of Bob.
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For example, the February 3, 2015 email followed Cindy
approaching Jennifer on the street to see Jennifer’s new baby
daughter. (CT 43.) While the parties below had varying accounts
of what happened during the encounter, there is no dispute that
Cindy initiated the contact and Bob and Jennifer did not want
the contact. (RT 25 [Jennifer’s testimony re Cindy initiating
contact that was unwanted]; RT 58 [Cindy attempted to speak
with Jennifer and Jennifer declined to have conversation].) The
February 3, 2015 email reflects an effort by Bob to document the
unwanted contact from Cindy and Bob’s requests that Cindy not
bother Jennifer or Bob’s daughter anymore.

Similarly, emails in 2016, followed unwanted contact by
Cindy while Jennifer was shopping at a grocery store. (CT 39-40.)
Although the parties differ on what happened at the grocery
store, there was no dispute that contact was initiated by Cindy
and that contact was unwelcome. (RT 57 [Cindy’s testimony that
she spoke to Jennifer in a grocery store and Jennifer told Cindy:
“Don’t speak to me. We told you we don’t want you to talk to us”];
RT 26 [Jennifer’s testimony that Cindy approached her in a
grocery store and Jennifer told Cindy “don’t speak with me.”]

In May 2017, Cindy approached Bob while Bob was sitting
quietly gardening on his property. (RT 64-66.) Cindy walked 100
meters from her home down the street to confront Bob. (RT 64-

66.) That confrontation resulted in a June 1, 2017 email by Bob to
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Dan. (CT 37.) That email stated it was Bob’s intent to document
Cindy’s confrontation of Bob.

The specific intent of Bob’s emails is evident from the face
of each email. In Bob’s July 4, 2014 email he stated he was
writing an email to avoid any misunderstanding or misreporting
by Cindy of Bob’s intent. (CT 44.) Bob did not want to have
further contact with Cindy in person. (CT 44.) On February 3,
2015, Bob wrote an email asking Dan to ensure that Cindy has no
more contact with Bob:

I am sending this message to you purely out of self
interest in the hope that you can find a way to restrain
your wife from interacting with any member of my
family.
* * *

This is the last time I beseech you to find a means of
restraining your wife from any interaction with my
family.

(CT 42, emphasis added)

On May 5, 2015, Bob wrote to Dan an email with the
subject matter: “Harassment of Chapman Family: Restraint of
Cynthia Dunbar.” (CT 40.) Bob’s email stated:

Overall, we desire and again formally demand
absolutely no interaction initiated by Cynthia Dunbar
with the Chapman family. This is a reasonable
neighbor-to-neighbor relationship, as your wife has no
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legitimate need to engage or otherwise communicate
to/about my family in our presence.

(CT 41, emphasis added.)

Bob’s six emails each served a legitimate purpose:
documenting unwanted contact from Cindy and requesting that
Dan intercede on Bob and Jennifer’s behalf, or requesting an end
to the alleged defamation. If Dan suffered some annoyance at the
emails, that was never communicated to Bob and it was only
incidental to the legal, legitimate, non-harassing purposes of the

emalils.

3. Dan’s Argument that the CHRO is Valid Because it is

Based on “Harassment” is Circular

Dan’s First Amendment argument is also quite circular.
Dan contends that harassing speech is not protected by the First
Amendment and, therefore, the CHRO is not a prior restraint.
But Dan’s conclusion that Bob’s speech is harassment is a
conclusion — not a legal analysis. Bob contends that under Smith
and Van Nuys Pub., no CHRO could lawfully issue absent some
evidence that any of the recipients of Bob’s emails (Dan or the
neighbors) warned Bob that they did not want to receive Bob’s
emails. (See Part II above).

It is a correct statement of the law for Dan to state that in

California, speech that constitutes “harassment” within the
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meaning of Section 527.6 has no First Amendment protection and
may be lawfully enjoined.18 Bob’s challenge to the CHRO here is
consistent with Huntingdon: statements that have been properly
adjudicated harassment within the statutory meaning of Section
527.6 should be properly enjoined. However, the trial court here

took the extraordinary steps of:

18 Although that is a correct recitation of a statement from
Huntingdon, that statement of law is arguably wrong and
unconstitutional to the extent Huntingdon holds in dicta that
harassing speech is an exception to the First Amendment. See
Aaron H. Caplan, Free Speech and Civil Harassment

Orders (2013) 64 Hastings L.J. 781, 809:

Some courts have tried to avoid the unavoidable free speech
questions through creative labeling. One approach is to
1mply that harassing speech constitutes its own
proscribable category, like true threats, criminal
solicitation, or obscenity.147 This approach assumes its
own conclusion. Moreover, it is legally incorrect.

(Ibid. [citing to U.S. v. Alvarez (2012) 567 U.S. 709, 722 [rejecting
false speech as exception to First Amendment]; Brown v.
Entertainment Merchants Ass’n (2011) 564 U.S. 786, 792
[rejecting violent speech as exception to First Amendment]; U.S.
v. Stevens (2010) 559 U.S. 460, 469 [rejecting speech depicting
animal cruelty as exception to First Amendment].)

Given that Huntingdon is distinguishable on its facts — based on
extreme threats of violence — this Court need not resolve the
conflict between Huntingdon, on the one hand, and Alvarez,
Brown and Stevens, on the other.
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1) relieving Dan of his evidentiary burdens of proving
actual emotional distress;

2) basing the CHRO on Bob’s past communications with
neighbors who were “uncommitted” and never voiced any
warning to Bob;

3) expanding the scope of a normal CHRO to include
banning Bob from communicating in the future with third parties
about the Dunbars; and

4) finding that a CHRO could issue without evidence that
Dan warned Bob that he did not wish to receive any of Bob’s six
emails.

In light of the above the First Amendment was violated. It
1s not a proper defense of the CHRO to argue that the First
Amendment allows injunctions of “harassment” if the finding of
“harassment” did not comply with the statute and the standard
CHRO language is expanded to cover conduct and speech in the

future that is not “harassment.”

V. The Respondent’s Brief Contains Material
Misstatements of Fact or Omissions of Fact Relevant
to this Court’s Review
The Respondent’s Brief contains numerous misstated facts

or omitted facts. The most serious twenty-five of those misstated
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facts are described below. Bob urges the Court to disregard the
reference to the misstated facts in Dan’s Respondent’s Brief.

1. The Respondent’s Brief repeats in three different
places that over a three-year period, Bob’s six emails to Dan were
sent “indirectly” to Cindy as though somehow that were a fact
testified to, established or found by the trial court below. (RB 19,
20, 50.) For example, the Respondent’s Brief states:

Over the next three years [Bob] sent a series of e-mails
directly to Daniel at his place of employment, and
indirectly to Cynthia, falsely claiming that Cynthia
had harassed him and his wife, and defamed him.

(RB 19, emphasis added.)

There 1s no evidence in the appellate record that the “series
of emails” described above were ever “indirectly” sent to Cynthia.
There is no evidence in the appellate record that Dan
contemporaneously read or forwarded Bob’s emails to Cindy. The
Respondent’s Brief cited to CT 37-46; RT 92, Ins. 9-14 for the
proposition that Bob “indirectly” emailed Cindy. The emails
contained at C'T 37-46 do not include any emails made to Cindy
or evidence that the emails were sent “indirectly” to Cindy. The
testimony appearing at RT 92, Ins. 9-14 does not refer to anyone
emailing anyone else. The sole evidence in the record on this
point is Cindy’s own testimony that for the three years preceding
the hearing below, Bob did not email Cindy, did not call Cindy
and did not initiate contact with Cindy. (RT 67.)
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2. The Respondent’s Brief repeats in eighteen places
that Bob made a “false statement.” For example, the
Respondent’s Brief states that Bob made a false statement that
Cindy defamed Bob in July 2014. (RB 24-26.) The trial court
declined to adjudicate any claim for defamation and made no
express or implied factual findings that Bob made a false
statement. (RT 42.) The Respondent’s Brief also states that Bob
made a false statement that Cindy harassed Jennifer in August
2014, in November 2014 and in February 2015. (RB,RB 27-28.)
But the trial court declined to make any findings of defamation
and did not find that Bob or Jennifer made any false statements.
(RT 42.) The Respondent’s Brief also states that Bob falsely
accused Cindy of trespass. (RB at 27.) The trial court made no
findings about whether Cindy committed a trespass or whether
Bob’s statement was false. However, the trial court did find that
Cindy “entered into [Bob and Jennifer’s] property screaming,
looking into the windows.” (RT 90.) The Respondent’s Brief also
states that Bob “falsely stated” that Cindy harassed Bob and
Jennifer for two years. (RB 29.) The trial court made no finding
that Bob’s statements were false. The most generous reading of
the record in Dan’s favor is that the trial court did not find the
testimony by Bob and Jennifer was clear and convincing evidence

of “harassment” as defined by Section 527.6. (RT 91.) That is a far
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cry from stating that the trial court found that Bob or Jennifer
made a false statement.

3. The Respondent’s Brief states that Cindy asked Bob
to stop sending the “horrible emails.” (RB 47.) The suggestion is
made in the Respondent’s Brief that Cindy asked Bob to stop
sending emails that had been sent to Dan or to Cindy. (RB 47.)
However, a careful reading of the reporter’s transcript reveals
that Cindy was responding to Bob’s July 4, 2014 email
committing to informing third parties of the truth of the
Chapman-Dunbar family dispute by forwarding to those third
parties Bob’s July 4, 2014 email to Cindy to avoid any
miscommunication. (RT 59-60.) The reference to “horrible emails”
by Cindy concerns hypothetical emails that Bob commaitted to
send in the future to other people. (RT 59-60.) The appellate
record demonstrates that at no time did Cindy or Dan ask Bob to
not send Dan or Cindy emails. (RT 43-44.) Dan testified that in
the ten years preceding the CHRO hearing, he has never
communicated to Bob that Dan considered the emails to be
harassment. (RT 43-44.)

4. The Respondent’s Brief states, without citation to the
record, that “When Daniel did not reply to [a May 5, 2016] e-mail,
Chapman carried out his threat, and disseminated the e-mails
and the Nursing Board document to third parties.” (RB 51.)
Similarly, the Respondent’s Brief states that Bob “sent all 10
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pages of the e-mails along with the Nursing Board document, to
the ‘neighborhood’ and other third parties.” (RB 59-60.) There is
no support in the appellate record for this statement that Bob
“carried out his threat” or “disseminated the e-mails and the
Nursing Board document to third parties” following the May 5,
2016 email. No witness testified that Bob carried out a threat in
May 2016 and no emails from and after May 5, 2016
demonstrated that Bob disseminated emails or Nursing Board
documents to any identifiable third parties. If the neighborhood
had received emails from Bob, as alleged by Cindy and Dan,
certainly one witness could have been found to testify as to that
subject or one email could have been printed out and offered into
evidence below. Neither occurred. The name of the supposed
neighbor who received the Nursing Board documents is not
disclosed anywhere in the record. While it is true that Dan
testified that on an unspecified date, two or perhaps three
couples received emails from Bob about Cindy, there was no
widespread dissemination of emails and no indication of when
the emails were sent or why.

5. The Respondent’s Brief states that a May 27, 2017
voicemail message left by Dan for Bob is not evidence and may
not be considered by this Court. (RB 51.) However, the May 27,
2017 voicemail message 1s in evidence. (RT 44, 1. 7-15; CT 80.)

The transcript provided to the trial court of this message was:

86



Hey Bobby, It’s Dan Dunbar. I got your message. I'm
out of town. I'll be back Thursday ... touring the middle
of the country [chuckle]. Bye

(CT 80.)

This Court may consider: 1) the message that Dan left for
Bob on May 27, 2017; 2) the sworn declaration by Bob regarding
the significance of that May 27, 2017 message: that only five
people refer to Bob as “Bobby” — a childhood nickname. (CT 80.);
and 3) the timing of the friendly message — four days before
Cindy walked to Bob’s property to confront him as he was
gardening on May 31, 2017.

6. The Respondent’s Brief states at pages 68 and 69
that:

Chapman once again ignores the trial court’s finding
that his course of conduct consisted of more than just
sending threatening e-mails to Daniel in an effort to
coerce him into restraining Cynthia’s speech and
conduct. It also consisted of making good the threats
by disseminating the disparaging e-mails, along with
the nursing board document, to Daniel and Cynthia’s
friends and neighbors. Daniel had no control over this
aspect of Chapman’s conduct, and could not have
avoided i1t. Chapman made it clear that he, alone,
would decide whether Daniel had complied with his
demands. The e-mails show that when Chapman
determined that Daniel had failed to do so, Chapman
carried out the “social” remedy he threatened to invoke
should Daniel fail to restrain Cynthia’s speech and
conduct.
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(RB 68-69.)

None of the foregoing is supported by a citation to the
appellate record and the entire passage should be disregarded.
No evidence was offered of any “dissemination” or carrying out a
‘social’ remedy. It is true that Bob made requests of his seven-
year friend and tennis buddy Dan to assist Bob. (CT 43.) The
actual word used by Bob was “beseeched.” (CT 40.) Dan called
Bob on May 5, 2016 and agreed to intercede with Cindy on Bob’s
behalf. (CT 40-41.)

7. The Respondent’s Brief states at page 19, that in
“2014, Chapman became incensed with Cynthia, and then
obsessed with her.” No citation to the appellate record is offered
to support this statement. The true facts are that commencing in
July 2014, Bob asked to have Cindy not contact Bob anymore and
Cindy persisted in doing so. (RT 29-30; CT 37-46.) It was Cindy
that approached Bob or Jennifer on each occasion between 2014
and 2017. (RT 67.) As Cindy had to admit in court, there was
never an occasion in the three years preceding the CHRO hearing
that Bob emailed, phoned or initiated contact with Cindy. (RT
67.)

8. The Respondent’s Brief states that the trial court
found that Cindy did not defame Bob. (RB 18.) That is not true.
The trial court stated, “this is not a lawsuit for defamation.” (RT

42, 1i. 26-27.) No findings were made about defamation.
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9. The Respondent’s Brief states at page 20 that
“Recently, Chapman’s error-riddled opening brief was published
on the internet.” No citation is offered to support this fact. Nor
does Dan explain the possible relevance of this “fact” on the
validity of the CHRO.

10. The Respondent’s Brief states that the trial court
found that Bob’s conduct had no “legitimate purpose.” (RB 20.)
However, the trial court never made such a finding. The record
citation by Dan, to pages 93-94 of the Reporter’s Transcript,
contains no reference to a finding of no legitimate purpose.

11. The Respondent’s Brief states that the trial court
found that Bob’s “conduct was likely to reoccur in the future.” (RB
21.) However, the trial court never made such a finding. The
record citation by Dan, to pages 93-94 of the Reporter’s
Transcript, contains no reference to a finding that the conduct
was going to recur. While there is a reference by the trial court to
a social media campaign, no evidence was offered in the entire
record that Bob ever posted anything about Dan or Cindy to the
Internet, Facebook, Twitter or other social media cite.

12. The Respondent’s Brief states at page 20 that:

In fact, the trial court issued the CHRO because
Chapman: 1) sent threatening e-mails directly to
Daniel, and indirectly to Cynthia; 2) threatened to

disseminate the e-mails unless Daniel “restrained”
Cynthia’s speech and conduct; and 3) carried out those
threats when Daniel failed to comply with Chapman’s
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demand to Chapman’s satisfaction. The trial court
found that in sending Daniel and Cynthia the
threatening emails, and thereafter making good his
threats, Chapman had engaged in a “knowing and
willful course of conduct” which “seriously alarmed,
annoyed, and harassed” Daniel and Cynthia. (RT 93,
Ins.27-28; RT 94, Ins. 1-23.)

But the reporter’s transcript at pages 93 and 94 contain no
such findings. There was no finding at RT 93-94 that Bob sent a
threatening email to Cindy or that Bob “made good on his
threats” or that Cindy was alarmed, annoyed or harassed.

13. The Respondent’s Brief states at pages 21-22 that:

the reason the trial court issued the CHRO, at least in
part, was because Chapman, in threatening to publish
the e-mails to third parties if Daniel did not comply
with his demands, and thereafter carrying out the
threats, improperly used extra judicial, self-help
measures in an effort to impose a prior restraint on
Cynthia’s First Amendment right to free speech.

No citation to the appellate record is offered for this argument. It
1s true that on an individual-by-individual basis, Bob committed
to correct the record to any one neighbor who Cindy misstated
the facts of the dispute between the two families. (CT 37-46.) In
the event that Bob ever learned that Cindy defamed Bob, Bob
committed to contact the person that Cindy spoke to and forward
that person (not an entire neighborhood) the July 4, 2014 email

exchanges between the two families.
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14. The Respondent’s Brief states at page 24 that Cindy’s
criminal charges were dismissed on January 27, 2012. However,
the Respondent’s Brief omits that four months later, on June 1,
2012, Cindy signed a stipulation surrendering her nursing license
explicitly confirming the fact of her felony criminal conviction.
(AUG 6 [signature page for stipulation]; AUG 3 [admitting truth
of all Nursing Board charges]; AUG 13-14 9 20(a) [Nursing Board
charging allegation that Cindy pled guilty to felony].)

15. The Respondent’s Brief states at page 24 that Cindy
went to “rehab” but omits that Cindy’s participation in the
diversion program was terminated. (AUG 6 [signature page for
Nursing Board stipulation]; AUG 3 [admitting truth of all
Nursing Board charges]; AUG 13, 9 19 (k) [nursing board
charging allegation that Cindy’s rehabilitation was terminated on
September 29, 2010].) The Nursing Board documents detail
Cindy’s failure to adhere to the diversion program requirements
and multiple failed drug tests as the specific reasons for Cindy
being terminated from the diversion program. (AUG 13.)

16. The Respondent’s Brief states that Cindy received an
email from Bob on July 4, 2014 and she forwarded that email to
Dan. (RB 26). There is no appellate citation offered for that latter
point. No evidence was offered below that Dan ever received the

July 4, 2014 email from Cindy.
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17. The Respondent’s Brief states that Bob “locked”
Cindy on his property. (RB 26.) In fact, she was not “locked” on
the property and she walked to the gate and exited without
incident. (RT 60.) She testified: “I was trying to ...get up out of
the top gate, which was unlocked, And I was able to do that.” (RT
60, Ins. 11-13.) Nor was the driveway gate she walked through to
enter the property locked. (RT 67.) Rather, Cindy was unaware
that the driveway gate closed automatically. (RT 67.)

18. The Respondent’s Brief states at page 35 that when
Bob emailed Dan, Bob “expected that [Dan] would share the
contents of the emails with [Cindy]. (RT 76, Ins. 8-10.) There is no
evidence in the appellate record that Bob wanted Dan to share
Bob’s emails with Cindy. Dan’s reference to page 76 is a citation
to argument by Dan’s trial counsel — not evidence — and there is
no discussion of Bob’s expectations in that portion of the
transcript.

19. The Respondent’s Brief states at page 37 that:

Daniel testified that the e-mails threatened him that
if he did not control his wife, or if he did not respect
Chapman’s wishes, then Daniel had either refused or
had failed in his attempt to control his wife.

No citation to the appellate record is offered for this fact.
20. The Respondent’s Brief states at page 38 that:

The e-mails also threatened that if Chapman found
out that Cynthia had spoken about him, he would
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“renew sending out” the string of e-mails, attached to
which was a copy of the nursing board document,
which Chapman claimed he obtained from the
iternet. (RT 36, Lns. 14-24.)

The cited portion of the reporter’s transcript does not
support the above supposed fact.

21. The Respondent’s Brief states at page 40 that “even
after Chapman served Cynthia with a temporary restraining
order, he would drive by her home.” The Respondent’s Brief omits
the fact that Bob lives at the end of a cul de sac and must pass by
the Dunbars’ home to leave and enter his own property. (RT 51-
53.)

22.  The Respondent’s Brief states that Bob vilified Cindy.
(RB 19-20.) The definition of vilify is “to utter slanderous and
abusive statements against.” (Merriam-Webster Online
Dictionary (2019) <https://www.merriam-
webster.com/dictionary/vilify> [as of Jan3, 2019].) There is
nothing slanderous or abusive about Bob sharing copies of
Cindy’s Nursing Board Documents or copies of the email
exchanges that Bob and Dan have had over the years. The
documents are truthful and accurate.

23. The Respondent’s Brief states on three occasions that
Bob referred to Cindy as a “beast.” (RB 29, 66, 72.) No witness
testified to such a comment. To the contrary, the only testimony

provided by Cindy on the subject of Bob’s baby daughter and
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Cindy’s attempt to visit was that Jennifer informed Cindy that
the baby was not available for viewing. (RT 58.) Dan’s CHRO
petition and supporting declarations by Dan and Cindy do not
reference the alleged comment about being called a “beast.” The
only reference to “beast” in the appellate record is contained in an
email describing Bob’s desire not to wake his own infant
daughter resting in a carriage. (CT 43.) Bob stated:

Today at around 3:00 p.m., my extended family was
walking peacefully with our daughter in carriage
away. from our home on Via Horcada. As we passed
your home, with rationale I cannot fathom given our
prior explicit instructions to her, your wife approached
our baby's carriage and attempted to-engage us in
order to “see the baby.” ‘As your wife's emotional -and
psychological (not to mention chemical) state 1is
unpredictable, and she was declared a "public safety
risk" by no less than the state of California, I desired
to manage the risk to my child and accordingly
responded with as polite a deflection as possible,
stating, "We're not having her interact with anyone
today." As I am certain you will not be surprised to
learn, your wife replied by casting various aspersions
about me (in front of my family) before directing her
pejorative commentary about me to a child apparently
named “Andrea.” In the interest of not "disturbing the
beast," particularly given the peaceful walk I was
having w/ my family, I ignored your wife and
continued walking.

This is the last time I beseech you to find a means of

restraining your wife from any interaction with my
family.
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(CT 43.)

24. Dan claims that when Bob emailed Dan instead of
Cindy directly, Bob “chose to treat [Cindy] as though she were
[Dan’s] chattel.” (RB 71.) There is no evidence in the appellate
record that Bob viewed Cindy as “chattel,” a particularly
offensive term with connotations of slavery. (Merriam-Webster
Online Dictionary (2019) <https://www.merriam-
webster.com/dictionary/chattel> [As of Jan. 4, 2019].) The term
“chattel” 1s not in the appellate record. Instead, what is in the
record is Bob’s explanation that he emailed Dan and not Cindy
after July 2014 to avoid a repeat of Cindy’s reaction of entering
Bob’s family property without Bob’s consent, requiring Jennifer
and Bob to hide inside as Cindy circled the residence and
screamed through the windows. (CT 79.) In light of what occurred
in July 2014, Bob emailed Dan rather than Cindy to avoid
conflict and had nothing to do with concepts of “chattel.” (CT 79.)

25. The Respondent’s Brief accuses Bob of “stigmatizing”
Cindy. (RB 18.) In fact, Bob wanted peace in the neighborhood
and would have preferred to never send anyone a copy of the
prior email exchanges between the two families. (CT 43.) To
maintain that peace, Bob committed that if he learned that Cindy
defamed or harassed the Chapman family, Bob would transmit a
copy of the past email exchanges to any neighbor who had been

misinformed about the dispute between the two families. (CT 41-
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43.) Stigmatizing means “to describe or identify in opprobrious
terms.” (Meriam-Webster Online Dictionary (2019)
<https://www.merriam-webster.com/dictionary/stigmatizing> [as
of Jan. 4, 2019].) Committing to send copies of Cindy’s publicly
available Nursing Board documents did not constitute
stigmatizing.

The twenty-five misstated facts above should be
disregarded by the Court and should inform the Court’s opinion

about the trustworthiness of Dan’s arguments.

VI. Bob Did not Ignore in his Opening Brief the Trial
Court’s (Erroneous) Legal Conclusion that Bob had
No Right to Inform Neighbors about the Nursing
Board Documents and Bob Certainly Did not Forfeit
that Issue on Appeal
Dan contends that Bob ignored a trial court finding that
Bob had no right to disseminate Cindy’s Nursing Board
documents in the neighborhood. (RB 90.) Per Dan, Bob forfeited
this issue on appeal. (RB 90.) Nothing could be further from the
truth. A central thesis of the opening brief is that the trial court
was attempting to use an incorrect legal tool (Section 527.6) to
solve a neighborhood dispute. (AOB 19.) Per the trial court, Dan
emailing neighbors copies of the Nursing Board documents could

not be “allowed.” (RT 93.) Bob addressed this misuse of Section
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527.6 in his opening brief. (AOB 11 43, 57 fn. 26.) The trial
court’s intent to preclude Bob from communicating with
neighbors is an unlawful prior restraint. (AOB 70.) Under Smith,
Bob did not forfeit his First Amendment right to communicate

with his neighbors.

VII. The Redacted Court Record that Dan Submitted

Under Seal is Irrelevant and Should be Stricken or

Alternatively, Unsealed
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CONCLUSION

Based on the foregoing, Chapman respectfully requests

that the Court vacate the CHRO below.

Dated: January 8, 2019 By: 7 .

rey Jdewis

Attorney for appellant
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